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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. In a trial upon an indictment for crimes inferred 


from the possession of a narcotic, should the court have 


directed a verdict for reason of insanity when the prose- 
cetion failed to rebut by substantial evidence that the 
alleged offense was the product of appellant's mental 
disease or defect? 

2. Did the judge commit reversible error when in her 
charge to the jury on the insanity defense she stated or 
implied that in order to find appellant not guilty by rea- 
son of insanity appellant must have a total - rather than 
a substantial - lack of ability to refrain from doing the 
wrong or unlawful act charged? 

3. Upon conviction of crimes inferred from the pos— 
session of a narcotic, does the imposition of a ten year 
prison sentence constitute ervel and unusual punishment 
where the uncontradicted expert testimony showed that 
appellant, because of his disease of addiction to a nar=- 
cotic, was substantially unable to conform to the laws 


which he was charged with violating? 
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I. The’Court Erred In Refusing fTo.Direct (~- - 
A Verdict :O£ Not Guilty For Reason Of Insanity 
Where The Unanimous And uncontroverted Expert 
Testimony Showed That Appellant, Because Of 
His Addiction.To A Narcotic, Was Unable 
Substantially To Conform To The Laws With 
The Violation Of Which He Was Charged. | 


22-29 


The Court Committed Plain Error In Its | 
Instructions To The Jury When It Implied 
That The Test For Insanity Is The 
Absolute And Total Inability Of Appellant 

To Refrain From Committing The Act Charged. 


30-33 


The Imposition Of A Prison Sentence On| 
Appellant, A Drug Addict, For Possession 
Of A Drug For His Own Use, Is Cruel And 
Unusual Punishment In Violation Of His 


Constitutional Rights. 
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BRIEF FOR APPELLANT 
eer 
JURISDICTIONAL STATEMENT 
The proceeding below was a criminal prosecution under 
26 U.S.C. §4704(a) (Possession of Narcotic Drug) and 21 U.S.C. 
§174 (Facilitation of Cancealment and Sale of Narcotic Drug) - 
The United States District Court for the District of Columbia 


entered judgment and verdict against appellant on June 9, 


1967. The jurisdiction of this Court is invoked under 


28 U.S.C.§1291. 


STATUTES INVOLVED 


Narcotic Drugs Import and Export Act, 
21 U.S.C. sec. 174, c. 100, sec. 2 (c), (£)) 
35 Stat 614 (1909) as amended c. 666 secs. 1, 
5, (1), 65 Stat 767: 
| 
"Whoever fraudulently or knowingly imports or 
brings any narcotics into the United States or any 
territory under its control or jurisdiction, contrary 
to law, or receives, conceals, buys, sells or in any 
manner facilitates the transportation, concealment, 
or sale of any such narcotic drug after being imported 
or brought in, knowing the same to have been imported 
or brought into the United States contrary to law, or 
conspires to commit any of such acts in violation of 
the laws of the United States shall be imprisoned not * 
less than five or more than twenty years and, in 
addition, may be fined not more than $20,000. Fora 
second or subsequent offense (as determined under 
section 7237(c) of the Internal Revenue Code of 1954), 
the offender shall be imprisoned not less than ten 
or more than forty years, and, in addition, may! be 
fined no more than $20,000. 
Whenever on trial for a violation of this section 
the defendant is shown to have or have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless 
the defendant explains the possession to the satis- 
faction of the jury." 


Internal Revenue Code of 1954 
26 U.S.C. sec 4704, c. 736, 68A Stat 550, (11954) 
as amended c. 1147 sec &, 68 Stat 1004 (1954): 


(a) General requirement, -- It shall be unlawful 
for any person to purchase, sell, dispense or distribute 
narcotic drugs except in the original stamped package 
or from the original stamped package; and the absence 
of appropriate taxpaid stamps from narcotic drugs 
shall be prima facie evidence of a violation of this 
subsection by the person in whose possession the same 
may be found. 
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26 U.S.C sec 7237, c. 736, 86A Stat 860 (1954), cl, 
69 Stat 3 (1955), c. 629, Title I, sec i03, 70 
Stat 568 (1956); Title v, sec 501, 80 Stat 1449 
(1966) : 
* * * 
(a) No suspension of sentence no probation. etc.-- 
Upon conviction 
i=" (1) of any offense the penalth for which is 
provided in subsection (b) of this section, subsection 
(c), (h), ox (i) of section 2 of the Narcotics Drug 
Import and Export Act, as amended, or such Act of 
July 11, 1941, as amended, or 
(2) the imposition or execution of sentence shall 
not be suspended, probation shall not be granted and in the 
case of a violation of a law relating to narcotic drugs, 
section 4202 of title 18, United States Code, and the 
Act of July 15, 1932 (47 Stat 696; D.C. Code 24-201 and 
following), as amended, shall not apply. 


6 - 
STATEMENT OF POINTS 
1. Since the record contains no evidence to rebut 
appellant's showing that his possession of a narcotic was 
the result of the substantial impairment of his behavior 
controls owing to his chronic narcotic addiction, the court 
should have granted the motions for a judgment of acquittal 
by reason of insanity. 
2. The court should have instructed the jury that it 
can find the appellant not guilty for reason of insanity 
if it finds that the alleged offense was the product not 


only of a total but of a substantial impairment of his be- 


havior controls, namely, a substantial, rather than a total, 


disability to refrain from possessing a narcotic.) 


3. It is a cruel and unusual punishment to sentence 
| 
a narcotic addict, whose possession of a narcotic was the 


substantially unwitting results of his disease, to impri- 


| 
sonment in jail rather than to treatment in a hospital 
| 


= 
STATEMENT OF THE CASE 

Pursuant|to a search warrant previously obtained, 
a detective sergeant from the Narcotics Squad of the 
Metropolitan Police Department searched a room - Room #3, 
1458 Clifton Street, N. W., Washington, D. C. - in which 
the appellant, Mr. Albert Watson, Jr. and another person 
were located (Tr. 18-20). The detective asked Mr. Watson 
whether he had any narcotics in the premises. Appellant 
pointed to a pair of pants lying on a table nearby and told 
him to look in the fly (Tr. 26-27). From a compartment 
within the fly of the pants the detective removed half of 
a small envelope containing 13 capsules of a white powder 
(Tr. 21-22). The envelope or the capsules contained no tax 
stamp (Tr. 22). The detective then seized the envelope, 
with its contents; advised the appellant of his rights, and 
arrested him for violation of the Harrison Narcotics Act 
(Tr. 25). 


Upon his return to the narcotics squad office, the 


arresting officer performed a preliminary field test that 


showed the presence of an opiate group in the capsules 
(fr. 24). Subsequent check showed the capsules contained 


536 milligrams of white powder (Tr. 34). Chemical analysis 
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showed the presence of quinine hydrochloride, mannitol, 
| 
milk sugar and heroin hydrochloride (Tr. 35). The last 


| 
substance is a derivative of opium and a narcotic drug. 


The government chemist did not perform a quantitative 


analysis to ascertain the amount of heroin hydrochloride 


in the capsules but only a qualitative analysis to as- 


certain its presence (Tr. 36-37). However, even on the 


basis of the qualitative test, the chemist testified that 
more than a "trace amount" of heroin was contained in 
the capsules although he could not tell how much more 


(Tr. 38-39). 


After the conclusion of the detective's and the 
chemist's testimony, the prosecution rested its cae and 
the motion of the defense for a verdict of acquittal was 
denied (Tr. 44). 


| 
The defense then called as its witnesses Dr, Earl Ww. 
Beughman, meh a psychiatrist on the staff of St. Elizabeth's 
Hospital and Dr. Eugene Charles Stammeyer, a Supezivisory 
Clinical Psychologist of St. Elizabeth's Hospital, 
Dr. Baughman, after having been qualified as an expert 
in psychiatry with about 9 months of experience in forensic 
| 


psychiatry, who worked at St. Elizabeth's Hospital under 


| 
Dr. Platkin's supervision, and who had previously testified 


as an expert in about 40 court cases, testified that he 
_Y/ 
had examined Mr. Watson at St. Elizabeth's Hospital and 
diagnosed him as suffering from a schizoid personality 
(Tr. 49), which is a mental disease as defined by the 
American Psychiatric Association (Tr. 50). Dr. Baughman 
also testified that appellant is a narcotic addict (Tr. 54) 
and was predisposed to become one because of his schizoid 
tendencies (Tr. 56). 

Mr. Watson was first given morphine in an Army hospital 
in Japan where he was recovering from a battle wound (for 
which he was awarded the Purple Heart) received in the 
Korean War. When the pain persisted even after the morphne 
was discontinued, a Japanese nurse supplied Mr. Watson with 
heroin to ease his suffering. Soon he became addicted to 
the drug and, except during confinements for narcotics 
violations and for a significant period after his treatment 


~2/ 


at the U. S. Public Health Hospital at Lexington, Kentucky, 


1 / Mr. Watson was committed to St. Elizabeth's Hospital, 
upon the request of his defense counsel by court order for 
60 days before his trial. 


2 / In 1963, while on parole from a narcotics conviction, Mr. 
Watson voluntarily reported to his parole officer that he "felt 
himself slipping" and returning to the use of heroin and asked 
for his helpiin obtaining medical attention. The parole offi- 
cer took the matter up with the Parole Board, and sometime la- 
ter asked Mr. Watson to sign a voluntary statement.(The state- 
ment is reproduced in the Appendix hereto.) Thereupon, Mr. 
Watson was placed under arrest for parole violation, kept in 
the D.C. Jail for a month and then shipped to the Lexington 
Hospital where he was kept for two years. 
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he has been a regular user of heroin (Tr. 54-55). 
Dr. Baughman arrived at his diagnosis on the| basis of 
the personal history of the patient as related by| Mr. Watson, 
Mr. Watson's father, as corroborated by Army and prison re- 
cords (Tr. 49-50, 159 ), as well as on the Sas of the 
testing and observation of Mr. Watson by a resident in psy- 
chiatry, a psychologist and Dr. Bdughman's own examination 
of appellant (Tr. 49). Dr. Baughman described the symptoms 
of Mr. Watson's schizoid personality in detail and charac 
terized him as withdrawn, frightened, unduly suspicious, 


with an inability to form close personal relationships, 
| 
i 


chronically depreseed, over-obedient as a child,| with self 


destructive tendencies (Mr. Watson once attempted suicide), 
| 


the product of an alcoholic mother who died of tuberculosis 
| 


when appellant was 18 years of age, andofa domineering father, 
and riddled with feelings of guilt. After Mr. Watson's re=- 
lease from Lexington he had studied for the Baptist ministry 
but two weeks before he was to be ordained dropped out of 

the seminary and returned to the use of heroin. His IQ is 

108, within normal range, and he is docile and cooperative 

(Tr. 55-59, 89). 
On cross-examination Dr. Baughman explained that his 
supervisor at St. Elizabeth's, Dr. Platkin, did not agree 


with his diagnosis and certified appellant as competent to 


ie 
stand trial and as one who, although a drug acdict, 
is without mental disorder. Dr. Baughman also testified 
that medical’ science is not in complete agreement as to 
where the line is drawn between those medically sane and 
insane (Tr. 131) and that while Mr. Watson may not be a 
"nut", “serewball" or "crazy" in layman's terms, he is 
definitely mentally ill (Tr. 72). Dr. Baughman regarded 
Mr. Watson's addiction as a part of, but not as a cause of 
his mental illness, which illness pre-existed (Tr. 77-78). 
However, he does not regard every narcotic addict as mentally 
ill (Tr. 132,133). Dr. Beughman regarded Mr. Watson's pos- 
session of heroin for his own use as a product of his mental 
_Y/ 

disease (Tr. 80-81, 161). 

Dr. Baughman also affirmed on cross~examination that 
there are gradations of personality disorders whose existence 
do not necessarily bar a person from living a useful life 


and functioning as a doctor or judge even though they constitute 


mental disease (Tr. 99-101). 


1/ Dr. Baughman also aaid that if Mr. Watson did not have 
the capsules for his own use, there would be no direct re- 
lationship between his illness and their possession (Tr. 82). 
However, it was established that Mr. Watson had a "25-capsule- 
a-day" habit and the 13 capsules found constituted half a 
day's supply for himself (Tr. 125 )}. There is no evidence 
that he was also a seller of narcotics except insofar as the 
statutory assumption - negated by this evidence - infers it 
from possession. 
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Next, Dr. Stammeyer testified that appellant “suffers 
from a personality disturbance probably best classified jas 


| 
a paranoid personality" which is a mental disorder as per 


the diagnostic statistical manual of the American Psychiatric 


2 > eh. 
Ta eee, 


Association (Tr. 167). This diagnosis was based on four tests: 


(1) the Wechsler Adult Intelligence Scale Test which includes 


| 
11 sub-tests (Tr. 169-175), (2) the Bender-Gestault {sic] 


Test for organic pathology (Tr. 178-180), (3) the Rohrschach 
Test, a personality examination (Tr. 180-183) and (4) the 
Projective Drawings Test (Tr. 183-184), on the patient's 
hospital records, case history, and every available material 
in his file (fr. 165). Dr. Stammeyer reached his diagnosis 
entirely independently from Dr. Baughman (Tr. 185). 

On cross-examination appellant's drawing and 
Rohrschach Test cards were produced in evidence and Dr. 
Stammeyered was examined in great detail as to Mr. Watson's 
responses, and their significance, to the Rohrschach Test 
(Tr. 196-269). 

Dr. Stammeyer also testified that his diagnosis of 
Mr. Watson as a paranoic personality was not in basic aisagree- 
ment with Dr. Baughman's diagnosis of schizoid personality, 
because the two diseases are very similar, the asentin 


difference being merely that the symptoms of abnormal suspicious- 
ness is more emphasized in the former (Tr. 270-271). | 


=a 
In rebuttal the prosecution called only one witness: 

Dr. Mauris N. Platkin, a psychiatrist in charge of the Maximum 
Security Division at St. Elizabeth's (Tr. 280-281). He 
testified that he had also reviewed the results of the examina- 
tions and other factors concernine Mr. watkins and concluded 
that while appellant is obviously a chronic narcotic addict 
(Tr. 306,311) for whom it would be extremely or exceedingly 
Aifficult to resist taking narcotics (Tr. 299,304), he was 
on the date of theialleged offense without mental disease or 


defect (Tr. 284). Dr. Platkin also observed that appellant 


was withdrawn, suspicious, depressed, subject to "some tiny 


bit of trauma" during his youth (Tr. 302), chat he exhibits 
a "not very stablei« kind of judgment" (Tr. 316), but not to 
a degree as to be symptomatic of mental illness. Nor aid he 
regard appellant's drug addiction as a symptom of mental 
illness (Tr. 294). Dr. Platkin further testified that he had 
a high esteem for Dr. Baughman's opinion and that Dr. Baughman 
is a very well respected member of the St. Elizabeth's staff. 
The difference in ultimate diagnosis he brushed aside as a 
normal difference of opinion (Tr. 317). 

With respect to the appellant's capacity to refrain 


from taking narcotics, Dr. Platkin testified as follows: 


Tr. 296-297: 

Q. Doctor, it is true, is it not, sir, that is a 
person, if a person uses a sufficient amount of narcoti¢s, 
they are going to be affected in their daily lire by the use 
of those narcotics, is that not the fact? 

A. They are affected while they are under the actual 
influence of the effect of the drug. 

Q. And then after that? 

A. Well, after the narcotic addict, of course, has 
this great driving problem in his life, he has got to get 
enough of the drug to make sure that he doesn't go into 
d@rawal phase -- that is,he has got to fill up the lapse 
between this fix and the next one, and this is what drives so 
| 
many of these people, in a sense, almost desperate to get 
more and to keep doing whatever they have to do to get fora 
drugs. | 
Tr. 299-300: 

Q. Does the narcotics addict have the willpower, in 
| 


this case, to resist the narcotics addiction, if he chose to, 


sir? 


A. To resist taking narcotics? 
Q. Yes. 


A. It is extremely difficult. The question | 


| 
narcotics addiction is kind of a two-pronged one. On the one 
| 


hand the individual becomes so addicted to the drug that he 


Shia 

needs it for his body to function properly just as, for 
example, there are times when you need water fairly desperate- 
ly and you can think about nothing but water when you are 
thirsty, and the need for it is such that you will seek it 


out, but there is also the psychological effect which you get 


from the use of it, it gives some sort of feeling which you 


like or which is satisfying and you don't want to work hard. 

I think it might be a little easier to understand in the case 
of cigarettes. Probably every cigarette smoker has at some 
timeae other promised himself he's going to give up smoking 
and he usually does what Mark Twain did, he gives it up all the 
time -- he’s giving it up every day. But eventually he 

goes back to it, because he doesn't feel the harm it does, 

and he never really does give it up. On the one hand you 

have this kind of enjoyment, and on the other hand you have 
the need for it, the physical need for it becomes overwhelming. 
Tr. 304: He is invdlved in this situation and from it it 
becomes exceedingly difficult to extricate himself. But at 
the same time to some degree many or most addicts, I might 

say, manage to stay off drugs for limited period of time, or 
even extendeé periods of time, and this would imply a certain, 


at least desire, to get rid of the habit. 
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Tr. 311: Q. Since 1951 do you know whether he has been off 
and on narcotics? 


A. He has been off and on. 


Q. Do you have an opinion as to why he would 


back on after having been off? | 

A. Well, it is not always the easiest thing in 
the world to say, except that the recollection of the sense 
of gratification that it gives you is something that the 


patient would go back to it for, like smoking. Smokers'iw 


have discontinued almost inevitably get back to it. You 


can't define the gratification that is received in so many 


words. But each man tells you he just can't keep away from 


it. 
Upon the conclusion of the Government's rebuttal 
case, defense counsel's renewed motion for acquittal was 
denied (Tr. 318) as were his motions for a directed verdict 
on grounds of insanity and on the ground that it would be 
unconstitutional to incarcerate an addict for his addiction 
(Tr. 319). In fact, the judge regarded the question as| to 
whether appellant is an addict (which was uncontroverted) as 


a question for submission the jury (Tr. 320). 


The judge's charge to the jury was lengthy and shows a genuine 


attempt to adhere to the language of the applicable local 


cases concerning the insanity defense. For instance, at 
the outset the judge correctly stated (Tr. 360): "You are 


instructed that in the District of Columbiz the lav is that 


mental disease includes any aiznormal condition of the mind 


whth substantially affects mental cr enotional processes 


u 


and substantiaily impaiizs behavior corntrols. (Emphasis 
supplied.) However, in the later pazt of th? instruction 
this qualification of "substantially" ciseppears and the charge 
talks in terms of appellant's “ability or Lack of ability 
to refrain from doing a wrong or unlawful act" (Tr. 362) 
stating that if "he did not have the ability from refreainin 
the act, then his act would be the product of a mental di- 
sease” (Tr. 362). Within 2 hours and 10 minutes (including 
lunchtime) the jury returned a verdict of guilty on both 
counts (Tr. 372-373). 

On June 9, 1967, the court sentenced appellant 
to 10 years of imprisonment on each covnt (the minimum sen- 
tence prescribed), to run concurrently, and recommended 
commitment to the U. S. Public Health Service Eospital at 


Lexington, Kentucky. However, appellant was recently adc- 


vised that the Department of Corrections designated the 
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District of Columbia penal facilites for completion of 
appellant's sentence (See Appendix Page 1-B). The instant 
appeal followed. 


This court assigned present counsel on October 


nay; 


| 
L/ At the time appellant's counsel volunteered to handle 
a forma pauperis appeal, he was a partner in the law firm 
of Putbrese and Fisher, 1257 4th Street, S. W., Washington, 
D.C., from which firm he has since withdrawn. Counsel wishes 
to express his gratitude to the firm of Putbrese, Fletcher 
and Baraff, of the same address, for providing him with) 
secretarial assistance in the preparation of this brief. 


SUMMARY OF ARGUMENT 
I 

A staff psychiatrist of St. Elizabeth's Hospital 
had testified that appellant was a narcotic addict and that he 
had a schizoid personality. A staff psychologist testified 
that appellant, a narcotic addict, suffered from a paranoid 
personality. Both of these afflictions constitute mental 
diseases which are quite similar except that the psgchologist's 
diagnosis places a greater emphasis on one of the symptoms. 
Both experts agreed that appellant's possession of 13 cap- 
sules containing heroin (about half-a-day's supply for appel- 
lant) were the direct product of his mental disease. The 
Government's sole rebuttal witness, another St. Elizabeth's 
psychiatrist, also agreed that appellant was a narcotic ad- 


dict who had the same compulsion to take heroin as a thirsty 


man must drink water. He also observed some of the symptoms 


as did the defense witnesses, but he did not think that these 
were of an intensity denoting a mental disease. 

Since all of the experts agreed that appellant's 
drug addiction substantially affected his mental or emotional 
processes and substantially impaired his behavior controls, 
there was no conflict of evidence on the question of appel- 
lant's legal imsanity.Therefore, the case should not have been 
submitted to the jury and appellan't motion for a directed 


verdict by reason of insanity should have been granted. 


II 
| 


In its instructions to the jury, the court, while 


it correctly defined a mental disease, erroneously stated or 


implied that the test for causality is whether the appellant 


had an absolute or total incapacity to refrain from doirlg the 
act charged. The true test is whether appellant was sub- 
stantially (not absolutely) unable to exercise the proper 
behavioral controls and whether he had a substantial (not 
total) incapacity to refrain from doing what he did. rurther- 
more, the trial judge referred to testimony in an incomplete 
and prejudicial way by pointing out that the government's 
rebuttal witness regarded appellant as medically sane without 
also pointing out that the same witness described sppattlantes 
eraving for narcotics as a substantially uncontrolable drive. 
The combination of these errors, perhaps not in themselves 


reversible: in a clearer case, amounted to a prejudicial 


plain error requiring reversal. 


Iit 

Since all expert witnesses agreed that because of 
| 

his addiction to drugs, appellant's behavior controls were 

substantially impaired and that the act of possession was 


a result of that addiction, appellant cannot be held criminally 


liable for the act charged and his imprisonment for 10 years, 


without the possibility of parole, in a penal institution, 

is a cruel and unusual punishment. The fact that modern 
science now recognizes new grounds that negate a person's 
criminal responsibility does not place the burden of develop- 
ing the law «on the legislature alone; it amounts to a de- 
privation of appellant's right to due process to enact laws 
that mete out prison sentences for acts for which he is not 
criminally responsible. Appellant*s addiction is a disease 
or a condition that requires treatment and if it is a cruel 
and unusual punishment to incarcerate him for this condition, 
it is also cruel and unusual to imprison him far his addiction- 
induced possession of half-a-day's supply of heroin. No rea- 
son exists for extending this doctrine to chronic alcoholics 


charged with being drunk in public and the Supreme Court's 


dicta relating to the legidation's right to control drug 


traffic did not suggest that persons who are criminally not 


responsible be criminally convicted. 


The Court Erred In Refusing To Direct A Verdict Of Not 


Guilty For Reason Of Insanity Where The Unanimous And Un- 


controverted Expert Testimony Showed That Appellant, Because 


Of His Addiction To A Narcotic, Was Unable Substantially To 


Conform To The Laws With The Violation Of Which He Was 


ono ee ee Se oe Se 


Charged. 
With respect to Point I, appellant 
desires the court to read Tr. 45 - 321. 


"The jury may not be permitted to conjecture | 
merely, or to conclude upon pure speculation or from scion, 
prejudice or sympathy. The critical point in the boundary 
is the existence or non-existence of a reasonable doubt |as 


| 
to guilt. If the evidence is such that reasonable jurymen 


must necessarily have such a doubt, the judge must require 
| 


acquittal, because no other result is permissible within 
| 


the fixed bounds of jury consideration." Curley v-. United 
States, 81 U.S. App. D.C. 389, 160 F.2d 229, 232 (1947) | cert. 
den. 331 U.S. 837. This doctrine was reaffirmed in connection 
with cases turning on the insanity defense, the Court having 


| 
found that if, upon the introduction of evidence of the/de- 


fendent's insanity, the Government fails to prove by sul 


ea 

stantial evedence that the accusedwas sane at the time 

of the alledged offense, the jury's verdict of guilty 
should have been set aside and the judge should have 
@irected a verdict of not guilty by reason of insanity, 
notwithstanding the verdict. Isaac v. United States, 

109 U. S. App. BD. Cc. 34, 284 F. 2d..168 (1960). In 

that case, the expert testimony of the defense was 
attempted to be rebutted by the vague testimony of 

another expert and Ey the ley sestuncny .of somé:other wit- 
nesses shéwind that. thé ‘appeilant in that casé appeated sane. 
See also Douglas v. United States, 99 U. S. App. D.C. 232, 
239 F. 24 52 (1956) and Pollard v. United States, 282 F 

2a 450 (6th Cir. 1960) clarified at 285 F 2d 81 (6th 

Cir. 1960). 

The evaluation of the Government*s attempt to 
prove appellant sane in the instant case, as well as the 
validity of the next point relating to the sufficiency 
of the court's instructions to the jury, hinges on a 


portion of the prevailing test of insanity in the District 


of Columbia. That test, as laid down in the Durham casel/ 


1 / Durham v. United States, 94 U.S.-App.- D.C. 228, 
214 FP. 2d 862, 45 ALR 2d 1430 (1952) cert. den. 364 
U.S. 854 
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is that if the wrongful act was the product of a mental 
disease or defect, the accused should be found not guilty 
py reason of insanity. "Mental disease" was further 
defined in McDonald v. United States, 114 U.S. App. D.C. 
120, 312 F 2d 847, 851 (1962) as including any abnormal 
condition of the mind which substantially affects mental 
or emotional processes and substantially impairs behavio 
controls. 


The important qualifying word “substantially” | 


also appears in the insanity test proposed by the American 


Law Institute's Model Penal Code, which has been adopted 
| 


in several Circuits. That test reads: 
| 


Section 4.01 Mental Disease or Defect 
Excluding Responsibility 


(L) A person is not responsible for 
criminai conduct if at the time of such 
conduct as a result of mental disease or 
defect he lacks substantial capacity either 
to appreciate the wrongfulness of his conduct | 
or to conform his conduct to the requirements 
of law. (Emphasis added) 


In a recent case, in which the Second Circuit adopted a 


its own the above section of the Model Penal Code, that 


2S 
court stated as follows :2/ 

The rule ... reflects awareness that 

from the perspective of psychiatry 

absolutes are ephemeral and gradations 

are inevitable. 3y employing the telling 

word “substantiai" to modify “incapacity”, 

the rule emphasizes that "any" incapacity 

is not sufficient to justify avoidance 

of criminal responsibility but that 

"cotal" incapacity is also unnecessary. 
Obviously, this Court in_McDonald, supra, meant to employ 
the qualification in the same fashion: "Any" impairment of 
behavior controls would be insufficient for absolving 
criminal responsibility whereas a "total" impairment of 
behavior controls is not required for a finding of insanity. 

This recognition of gradations in a person's ability 

to control his behavior and in his capacity from refraining 
to do wrong seems to explain why the courts are reluctant 
to declare that all narcotic addicts are necessarily insane 
and that, therefore, are not responsible for crimes produced 
by their addiction. ' The reason seems to be that there has 
been as yet no universal agreement on the definition, either 


medical or legai, of the status referred to"narcotic addiction” 


and that the various characterizations of that condition seem 


to, recognize that narcotics affect different individuals in a 


different way and, perhaps, «even the same individuals in.a™ 


different way at different times. Thus, even thouch the 


1 / United States v. Freeman, 357 F.2d 606, 623 (2d Cir. 


i/ 


authorities seem to agree that narcotic addiction is a disease, 


neither medical science nor jurisprudence have developed uniform 
| 


standards for handling narcotic addicts as a separate clas$. 
i 


By observation of this fact at this point, counsel 


does not mean to approve this situation. In fact, he believes 


that, indeed, a good case couid be made for the proposition 
{ 


| 
that narcotic addicts are not responsible for their violation 
of the narcotic laws by the mere possession of sufficient 
2 / 
| 
narcotics for their own personal use. However, counsel is 
| 3/ 


not only mindful of the courts" adverse holdings on the subject 
| 


but respectfully submits that, as will be demonstrated below, 
this particular appellant in this particular case was 
undeniably shown not responsible for the wrongful act charged 2 on) 
and a reversal of his conviction is required on the much 


1/ Robinson v. California, 370 U.S. 660, 57 S. Ct, 1417, 
Ed. 2a 758 (1962); see also Lionel H. Frankel, "Narcotic ages 
Addiction, Criminal Responsibility and Civil Cammitnhent".,-.1966 
Utah L. Rev. 581 (1966) and the copious legal medical and other 
authorities cited therein. 


mse fe 


2_/ Addison M. Bowman, "Narcotic Addiction and Criminal Responsi- 
bility Under Durham", 53 Geo. L. J. 1017 (1965); 
David L. Bazelon "The Concept of Responsibility", 53 Geo. |L. J. 
5 (1964) 


3// Heard v. United States, 121 U.S. App. D.C. 37, 348 F 2d 
43 (1964); Hutcherson v. United States, 120 U.S. App. D.C. 274, 
345 F 2d 964 cert. den. 382 U.S. 59% (1965); United States ex.rel. 
Swanson v. Reincke, 344 F 2d 260 (2a Cir.) cert. den. 382 |U.S. 
B69 (1965), etc. —- all of which cases are inapplicable here. 
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narrower and more time-honored ground that tae prosecu= 
tion simply failed to sustain its burden of proof and, 
indeed, adduced no evidence upon which the jury could 
reasonably conclude that appellant is criminally responsi- 
ble. 

Therefore, applying the above principles, the 
record in this case was searched in the light most favorable 
to the Government.’ The record reveals that the prosecution 
in its attempt to rebut the assumption of insanity did in 
fact produce an eminent psychiatrist who stated that in his 
opinion and in a medical (as distinguished from a legal) 
sense, he could find no symptoms showing that appellant had 
suffered from a mental disease or defect. However, the 
same psychiatrist also testified that appellant was a nar=- 
cotic addict who had but little, if any, choice in taking 
heroin. Asked whether appellant could resist the taking of 
narcotics, this Government's witness testified that narcotics 
addiction has two elements, one is the driving physical need 


to satisfy a craving and the other a psychological need to 


enjoy the relief afforded by the taking of the drug (Tr. 299). 


Dr. Platkin compared the physical need, when the 
addict needs a narcotic "for his body to function properly", 


to a thirsty need for water "when you need water fairly 


= 


desperately and you can think about nothing but water | 


when you are enretye and the need for it is such that 


you seek it ‘out... the physical ‘need for it becomes | 
| 


overwhelming” (Tr. 299-300). The psychological need he 


compared to cigarette smoking, a habit upon which body 
SERS ERE RE do not depend, yet which can be given up only 
with extreme difficulty and the rate of “recidivism" 


is enormous (Tr. 299-300). 


In short, unanimous, uncontradicted evidence 


shows that this appellant takes drugs both as a physical 


necessity and a matter of pleasant luxury but that the 


physical and psychological needs cannot be saparateds) 


they are both satisfied by the same act of consuming heroin. 


The fact that Dr. Platkin did not regard this 


“overwhelming physical need", which is similar to a 
thirsty man's imperative need for water, as a mental illness 
from the medical standpoint, however, does not mean that 
it does not qualify as such in the iegal sense. 


the way legal insanity is now defined one must first) 


ask: were appellant's behavior controls so impaired 


he was unable to refrain from doing the unlawful act, or, 
| 


The answer to this question by all expert witnesses~- 


including by the prosecution's witness who regards 


| 

in less fanciful terms, could he help doing what he did 
4 

| 

| 

| 

| 


appellant medically sane--is that appeliant could not heip 
what he did. He could no more refrain from acquiring 

and taking heroin than a thirsty man can refrain from 
seeking out and crinking water. Thus, all the evidence on 
this crucial point ‘compels a finding of legal insanity 
under a standard perhaps even stricter than the required 
"substantial impairment of behavior controls." No reasonable, 
fairminded jury could conclude, upon proper instructions, 
with an abiding conviction free of reasonable doubt on this 
evidence either that appellant was legally sane or that his 
act of possessing a half-a-day's supply of heroin was not 
the product of this impairment. Therefore, the jury should 
not have been permitted to speculate on the question of 
appellant's sanity and a verdict of acquittal for reason of 
insanity, upon a motion timely and properly made, should 
have been directed. 

It is emphasized that the issue here is not one 
of interpreting conflicting evidence. It is rather whether 
any substantial evidence rebutting the presumption of sanity 
was adduced. Since the testimony of prosecution's witness 


describing appellant as meGically sane but as one who fits 


the legai test for insanity is not such evidence, and no 


other evidence was proferred, the prosecution failed to 


-. - 7 he, “8 
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sustain its burden and the case should not have gone to! 


the 


jury at all. Isaac v. United States, and Curley v. United 


States, supra. 


ri. 


The Court Committed Plain Error In Its Instructions To The 


Jury When It Implied That The Test For Insanity Is The | 


Absolute And Total Inability Of Appellant To Refrain From 


Committing The Act Charged. 


In connection with Point II, appellant 
wishes the Court to read Tr. 350-371. 


Even assuming arguendo that it was proper to submit the 


case to the jury--a point which appellant does not conc 
the court still erred in its charge to the jury the law 


insanity. Although at first the court correctly define 


a “mental disease" as “any abnormal condition of the mind 


which substantially affects mental or emotional process 
and substantially impairs behavior controls" in these 

qualified terms (7r.360, 361), in its charge on the cau 
relationship between the mental condition and the offen 
charged, it cast the test of insanity in more absolute | 
unqualified terms. Thus, the court stated that jury sh 


determine whether the appeliant had the “ability or lac 


ede-— 


i of 
; 


es 


a 
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of ability to refrain from doing a wrong or unlawful act’ 
and if it believed that "he did not have the ability to 
refrain from doing the act, then his act would be the 
product of a mental disease, and in that event you would 
find him not guilty by reason of insanity." (Tr. 362-363). 
It is true that the court, in conformity with 
McDonald v. United States, supra,did not hold this 
criterion the only test of insanity, and that it instructed 
the jury that even if the appellant "did know right from 
wrong and that he had the ability to refrain from doing 
the act, you may still find, on the basis of other evidence 
that his act was the product of a mental disease"(Tr. 363). 
However, at no point did the court explain that there may 


be gradations of behavior control and degrees of ability 


to refrain from doing a wrongful act and that a substantial 


disability to refrain from doing the wrongful act charged 

is that “other evidence" that the jury could have considered. 
Therefore, taking the instructions as a whole, 

the jury may well have believed that appellant suffered 

from a mental disease or defect which rendered him 

substantially unable to refrain from committing the act 

charged and yet could have returned a verdict of guilty 


in spite of such belief. In sun, while the announced test 


= 25 = 


for insanity may have been proper, the test for causa 


between the insanity and the alleged offense was impr 


i 
This was a particularly grave error in the instant close 


case where the distinction between absolute incapacity 
| 


| 
and relative but substantial incapacity was of pivotal 


significance. 
In such weak cases "The scales of justice may 


be delicately poised between guilt and innocence. Then 


error, which under some circumstances would not be 
ground for reversal, cannot be brushed aside as | 
immateriai since there is a real chance that it might 
have provided the slight impetus which swung the scales 


toward guilt." Classer v. United States, 315 U.S. 60, 


67, (1942). This error was further compounded by thd 


court where it made a reference to its recollection 
| 


that a witness for the prosecution testified that appellant 


was not suffering from any mental disease (Tr. 364) | 
without also referring to the testimony of that same wit- 
ness to the effect that appellant lacked substantial control 


over his allegedly wrongful behavior. If the question of 


the appellant's sanity was one to the jary (which appellant 


does not concede), it was grossly prejudicial thus to 


| 
resolve the jury's justifiably reasonable doubt about 
| 
| 
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this critical circumstance by an incomplete reference 


to a portion of the evidence. Quercia v. United States, 
289 U.S. 466 (1933); Billeci v. United States, 87 U.S. 
App. D.C. 274, 184 F 2d 394 (15950). 
i/ 

Appellant's court appointed trial counsel 
was under no obligation to repeat his position, already 
expressed in his’ various motions, that the prosecution 
failed to prove its case. In any event, the insufficient 
an@ erroneous charge to the jury coupled with the 
prejuéicial incomplete reference to the evidence con- 
stituteé error under Rule 52 (b) of the Federal Rules of 
Criminal Procedure, which may be noticed by this Court. 
Payton v. United States, 96 U.S. App. D.c. 1, 222 F. 2a 
794 (1955). 

In this unusually close case, and under the 


exceptional circumstances here presented, the interest 


of justice requires reversal. 


1/ A patent attorney of relatively little experience 
in criminal cases (Tr. 8-9). 


Tit. 


The Imposition Of A Prison Sentence On Appelilanc, A Drug 
| 
Addict, For Possession Of A Drug For His Own Use, Is Cruel 


And Unusual Punishment In Violation Of His Constitutional 


ANC Uo en eS 


Rights. | 
| 


With respect to the condition of a narcotics 
| 


addict, who has hitherto been traditionally incarcerated 

unless his narcotics violation was found to be the result 
| 

of insanity; psychiatry, psychology and generally medical 


science provides new knowledge. This knowledge informs 


us that addiction, at least the degree of addiction 


suffered by appellant herein, produces a compulsive need-- 
physiological and psychological--which in no way differs 


from the lack of behavioral control found in insane persons. 
As a result, many narcotics have successfully invoked the 
insanity defense and have been "sentenced" to cure rather 
than to penal institutions. Yet, while an increasing | 


| 
preponderance of authorities regard chronic addiction of 
1/ | 
the type suffered by appellant a disease, addiction 


per_se is not necessarily regarded as insanity. Therefore 


the "sane" addict faces the legal dilemma that while 


1 / Linder v. United States, 268 U.S. 5 (1925): Robinson 
v. California, 370 U.S. 660 (1962); Bowman, "Narcotic Addic— 


tion and Criminal Responsibility Under Durham, "53 Geo-LeJ 7 1tey 


| 
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science recognizes that he is no more responsible for his 
addiction-relatea@ offense, such as possession of narcotics, 
as would be an insane addict, the law does not afford the 
"sane" addict any of the traditional exculpatory excuses 
such as insanity or duress. 

Thus, the “sane" addict finds himself in the 
same legal position as a physicaliy Gisabled person who, 
because of his disability, cannot adhere to the standards 
prescribed by law. However, civilized legislations 
exercise sufficient good sense and self-restraint not 
normally to impose such unattainable standards. Thus, we 
ao not require an amputee to bear arms in defense of our 
country and we do not jail the physically disablec who 
is unable to remove the snow from the sidewalk in front 
of his ee in short, we do not normally compel people 
by threat of jail, to adhere to impossible standards. 
vet, despite of what we know of the chronic addicts, 
this is exactly what the law seems to require of them 
simply because of the failure of the Congress to provide a 


different standard for these unfortunate people. 


nt 


1 / Although the cost of snow removal may he charged 
to the owner. 


= oY) = 
Nevertheless, the problem is not solely a 

legislative one--it is a judicial problem for which 
Sudicial remedies exist. The failure of legislative 
action for utilization of our newly acquired knowledge 
does not mean that old concepts of criminal justice 
administered by the courts cannot be applied to these | 
newly discovered facts and result in new solutions fox an 
old probiem. 

For instance, if the expert witnesses describe 
the appellant's addiction in terms that fit the ete 


definition of legal insanity, and that testimony is | 


uncontroverted, the courts should not hesitate to direct a 


verdict of acquittal by reason of insanity, regardless of ee 


the medical iabel assigned by these witnesses to appellant's 


| 
| 
disease. 


But even if it is assumed arguendo that 


uncontroverted evidence does not establish appellant's 
legal insanity, only his chronic narcotics addiction, ; and 


it is now known that this disease is just as destructive 
| 


of behavior controls as insanity can be, the failure to be 
| 
able to fit that phenomenon, which negates legal responsi- 
| 


bility, into any of the traditional classes of exculpatory 


excuses, does not force a finding of guilt. In fact, 


- 3¢- 


very ca of the law to provide a valid ‘defense in such 


-*: o 


case, because of some antiquated notions of the mens_rea 


concept, deprives iestemvane of due process of law. 


The procedural OSS however, can be expressed 


oe 


in substantive ern as did the Supreme Court in “Robinson 


v. California, supra. In that case the court struck down 
as unconstitutional a California statute allowing the 
conviction and imprisonment of a drug addict merely for his 
being an addict, holding that to imprison a person for his 
@isease is cruel and unusual punishment. Said the court 
(370 U.S. at 667): 

To be sure, imprisonment for ninety days 

is not, in the abstract, a punishment which 

is cruel and unusual. But the question 

cannot be considered in the abstract. Even 

one day ‘in prison would be a cruel and 

unusual punishment for the “crime" of having 

a common cold. 
As one writer justifiably wonders, if the government 
“cannot punish one for the crime of having a common cold, 
it surely should not be able to punish one for the ‘acts’ 


2/ 


of sneezing, coughing or perspiring." 


1 / Gary V. Dubin, "Mens Rea Reconsidered: A Plea for a 
Due Process Concept of Criminal Responsibility", 18 Stanford 
L. Rev. 322, (1966). 


2/ Id. at 387 


There is no meaningful difference between the 
punishment of an addict for being an addict and the 
punishment of an addict for possessing the narcotic tha 
he requires for the normal functioning of his body-with 
urge he cannot resist. Nor does any meaningful differe 
explain why Robinson provided the authority for excusin 
the public drunkenness of chronic Soe has no 
yet been regarded as an excuse for the addiction-induced 
| 
offense of narcotics possession. Certainly, from the point 
of view of voluntariness, a better case can be made for 
narcotics addiction which can be acquired, as appellant herein 


2/ 


did, entirely innocently. 
Again, counsel is mindful of the suggestion that 
the argument concerning the extension of the Robinson dase 
to narcotics possession should be addressed to the Supreme 
Court. Castle v. United States, U.S. App. D.C. 347 F 2a 492 


oe cert. den. 381 U. Ss. 92S, 381 U.S. 953, reh. oe 


382 U. s. 874, because that court did not prohibit ponishment 


1 / Easter v. District of Columbia,124 U.S. App. D.C.33, 361 
F 2a 50 (1966); Driver v. Hinnant, 356 F. 24 761 (4th |Cir. 
1966). 


2 / A person may even be an addict from birth, Robinson 
v. California, 370 U.S. at 667, fn. 9. Appellant here 
became addicted to narcotics while under treatment for! 
battle wound in an army hospital. 
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for use or possession of drugs. However, as was pointed 
out by Chief Judge Bazelon in Hutcherson v. United States, 
supra, 345 F 2d at'$77, the Supreme Court's failure to 
strike down Laws whose provisions were not before it in 
Robinson "could hardly be taken to approve the punishment 
of persons not responsible for their conduct." And criminal 
responsibility is here the focal question. 

The question of criminal responsibility and 
cruel and unusual punishment were squarely raised by timely 
motions in this case and the Court, unless it reverses on 
Points I or II, supra, should resolve them in appellant's 
favor. Neither concept is alien to the common law. New 
knowledge telis us, and expert testimony in this case 
confirms, that because of his addiction, appellant could 
not help doing what he did. "What the common law cannot 
do, if it is to remain true to its tradition, is to stand 
still while the world is in et Applying this new 
knowledge to the old concepts of criminal responsibility, 
it must be concluded that to imprison this appellant for 
the minimum statutory term of ten years, without the hope 
of probation or parole, and without regard to his dire need 


for treatment, is a cruel and unusual punishment in violation 


1 / David L. Bazelon, "The Concept of. Responsibility." 
53 Geo. L.J. 5, 18 (1964). 


of the Eighth Amendment to the United States Constitution. 


| 
The mandatory prison sentence of the applicable statute-- 


oe. : : Py A : . = | 

as it is applied to this appellant--is, therefore, | 
| 

| 


unconstitutional. 


CONCLUS ION 
For the foregoing reasons it is respectfully 


requested that the appellant's conviction be reversed. 


Respectfully submitted, 


’ 


Thomas G. Fisher 
6604 Rannoch Court 
Bethesda, Maryland 20034 


Attorney for Appellant 
(Appointed by this Court) 


May 15, 1963 


My name is Albert Watson, Jr. and my institutional 
number is 28267-NE.| My Court records and institutional 
material list my name as Elbert Watson, Jr. I was returned 
to the U.S. Penitentiary, Lewisburg, Pennsylvania on August 
21, 1961 owing 2,381 days as a parole violator. 


I was again granted parole effective October 20, 
1962 with an approved plan to return to the home of my father, 
my wife and my four! children at 647 F St., N.E. My father 
had obtained tentative employment for me with a contractor, 
Mr. Frank Mann, Chevy Chase, Maryland. 


I reported to U.S. Probation Officer James D. Morgan, 
U.S. Court House, Washington, D.C. on October 22, 1962. 
Since being under supervision I have returned to the use of 
narcotic drugs in the form of heroin. A few weeks after my 


release I started “chipping" (Very moderate use of drugs) 
and gradually progressed to the point where I am now using 
as much heroin as I can afford to buy. 


I have appealed to my U.S. Probation Officer for help 
and have voluntarily admitted my return to the use of narcotic 
drugs, a fact he was unaware of before my admission. I make 
this voluntary request to the U.S. Board of Parole that I 
be returned promptly to an institution for further treatment 
of my addiction. I make this statement of my own free will 
and no promises, threats or inducements of any kind have been 
made to me either directly or indirectly. I earnestly desire 
to be cured of my addiction and feel that I would only become 
involved in further trouble should I remain in the community. 


[s/f Albert Watson, Jr. 
Albert Watson, Jr. 


Witnessed: 


/s es organ 
U.S. Probation Officer 
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DEPARTMENT OF CORRECTIONS 
Reformatory Division 
Classification Unit 

Date: 


Memorandum To: Watson pepe 79-775 


Subject: Institutional Transfer 


You are advised that the Federal Bureau of 
Prisons has designated the Institutions of the District 
of Columbia Department of Corrections for service of 
your imposed sentence. 


ocD/els s/ 0. C. Dicke 
O. C. Dickey 
Supervisor 
Classification 
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IN THE UNITED STaTES COURT OF APIEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,186 


ALBERT WATSON, JR., 
Appellant, 
v. 
UNITED STATES OF AMERICa, 
Appellee. 


On Appeal from a Judgment of 
the United States District Court 
for the District of Columbia 


SUPPLEMENTAL BRIEF FOR APPELLANT* 


SUMMARY OF ARGUMENT 

Appellant contends that since the present integrated 
statuteéry scheme’ is indivisible and since ne law provides 
for a constitutionally permissible sentence, appellant's 
conviction should be reversed. Iven if the existing 
sentencing structure were theoretically divisible, the 
search for an alternative, constitutionally valid sentence 
presents insurmountable practical difficulties because the 
invalidation of the unconstitutional statutory provisions 
would result in a statutory void which should be filled by 


the Congress and not by this Court. Sheuld the Court, 


*This case has been|jheard befAre in this ccurt and the instant brief 
is being filed by authority of this court*s decision ef Dec.13,1968. 


Bey 


nevertheless. insist on imposing an alternate sente 
it should prescribe an appropriate therapy program 


the treatment of appellant's addiction to narcotics 


ARGUMENT 


I. 


SINCE NO Lat, PROVIDES FOR «» CONSTITUTIONALLY PERMISSIBLE 
SENTENCE, THE CONVICTION OF AtrbLLaNT SHOLLD BE REVERSED 


A. Legislative History of the Relevant Narcotics 
Laws Shows That, If These Statutes Are | 
Applicable to Nonseller Narcotics Addicts, 
Congress Intended to Impose No Sentence Less 

Than or Different From The One Imposed | 


The legislative history of the laws under which 


appellant was indicted is more equivocal concerning 
| 
their intended application to nonseller narcotics 


| 
addicts than is implied in appellee's supplemental brief. 
Appellant agrcses, however, that if these laws are 
applicable to him at all, they undoubtedly contemplate 
the imposition of the unconstitutionally excessive prison 


term imposed on him by the trial court. | 

The Narcotic Drugs Import and Export (Jones-Miller) 

Act has its origins in an anti-smuggling law enacted 
| 


2 
in 1866. Yet, even though the Jones-Miller Act is 


1/ 35 STAT 614 (1909), as amended, 21 U.S.C.8171, et seq. 


2/ "An Act Further to Prevent Smuggling and for Other 
rurposes”, enacted July 17; 18 (S. 222, 39th Cong. . 
lst Sess.), as quoted in Sandler, "The Statutory 
rresumption in Federal Narcotics Frosecutions", 57 oe CRIM 
7 (1966) at p. 8. 


ee 


older than the Federal Narcotic (Harrison) Act, there 
are fewer discussions of the former's applicability to 
nonseller user-possessors. 

The constitutional basis for the Jones-Miller Act 
is the express congressional authority for regulating 
interstate and foreign commerce. In this respect it 
differs from the Harrison Act which, in order to clear 
constitutional hurdles, was passed under the guise of 
a tax law. Consequently, while the Jones-Miller Act 
directly prohibits the purchase, sale, transportation 
and concealment of illegally imported narcotics (or 
the facilitation of these crimes), known to be so 
imported, the Harrison Act requires the payment of a 
tax and makes it unlawful to purchase, sell, dispense 
or distribute narcotics except in and from the original 
tax-stamped package. 

Under the Harrison Act a rather strict regulatory 
scheme was built to ensure that narcotics legally 
imported do not stray into unauthorized hands. Therefore, 
soon after its enactment, the enforcement authorities 
were gravely concerned about the activities of certain 
physicians who abused their privilege and indiscriminately 
dispensed narcotics or sold drug prescriptions to any 
willing purchaser. These were drugs legally imported 
and, therefore, the Jones-:iiller Act did not apply. On 


the other hand, the appropriate taxes were paid, or these 


3/ 38 STAT 785 (1914), as amended, 26 U.S.C.8 4704. 


mh 


narcotics were dispensed by persons exempt from the tax. 
Thus, from the strict viewpoint of revenue collection, 
no violation of the Harrison .ct occurred. If the 
karrison Act was to be enforced as a prohibition enact— 
ment -- which in the case of alcoholic beverages meaetred 
a constitutional amendment -- its constitutionality was 
in question. Another loophole, that the mere possession 
of a small amount of narcotics for personal use was held 
not to bring into play the statutory presumptions of 
illegality , did not concern the authorities too much. 
They believed that a successful crackdown on the doctors 
who prescribed these drugs would stop this leak from 
the legitimate channels. 
These efforts were finally rewarded in 1919 by the 
Supreme Court decisions Doremus v. United States | and 
Webb v. United Stans Doremus upheld the Harrison Act's 


constitutionality as a genuine tax measure that had the 


legitimately intended additional effect of controlling 


interstate narcotics traffic. Webb confirmed the | 
conviction of a physician whe issued narcotics prescriptions 
without examining, or even knowing, his "patients". Armed 


with the broad language of the Webb decision, and their 


4/ United States v. Jim Fuey Mey, 241 U.S. 394 (1916). 
5/ 2k9 U.S. 86 (1919). 
6/ 249 U.S. 96 (1919) 
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ranks swelled by a merger with the unit enforcing the 
liquor prohibition, the federal authorities put an 
effective stop to the activity of physicians in the 
field of narcotics by a wide and successful sweep 
reflected by the “doctor cases". unfortunately, the 
Webb language was broad enough for convicting all 
physicians who prescribed narcotics for addicts, even 
if the prescription was made with a bona fide 
therapeutic objective. 

although! in 1925 the Supreme Court rehabilitated 
the medical men who in good faith prescribed narcotics 
"for relief of conditions incident to Ane by 
then most addicts had turned for relief to the developing 
illegal narcotics trade. Thus, a 1928 case holding the 
Harrison Act inapplicable to nonseller addict-possessors 
came too late to affect subsequent developments, 


especially since few doctors dared cross the authorities 


7/ Eg. Jim Fuey Moy v. United States, wen U.S. 189 (1920), 
United States v. Behrman, 256 U.S. 280 (1922), Manning 
v. United States, 287 Fed. 800 ian a 1923), Hobart 
v. United United States, 299 Fed. 784 (6th Cir., 1924). 


Linder v. United States, 268 U.S. 5, 18 (1925). 
Nigro v. United States, 276 U.S. 332 (1928). 
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who, to this day, adhere to a Vays of the discredited 
10 | 
language of the Webb decision. 


The cooperation of the authorities in the enforce- 
ment of the narcotics and liquor laws was paralleled by 
a similar merger of the narcotics and liquor smuggling 
interests. A tremendous illicit drug traffic grew up 
outside of the well regulated legal flow of narcotics. 
Except for a recession occasioned by the lack of trans- 


portation during World War II, organized crime SEL 
11 
in this environment. As one observer aptly remarked: 
- . . the Harrison Act has been an 
unqualified success as_a strict regulatory | 
measure. Its weaknesses and failures show | 
up only in its repressive applications, 
where it has been sweepingly invoked as a 
prohibition enactment. By diligent police 
work, the authorities have seen to it that 
narcotic drugs, once lawfully imported and 
consigned to registered distributors and 
dispensers, rarely go astray, even in minute | 
quantities, but they have never been able to, 
cope with the enormous flow of smuggled drugs 
that are distributed to addict-consumers 
without ever entering the regulated channels: 
at all. 


10/ Section 151.392 of the Rules and Regulations | 
Department of the Treasury, Internal Revenue | 
Service (26 C.F.R.8 392) provides, in part: 


“An order purporting to be a prescription jsmued 
to an addict or habitual user of narcotics, not in the 
course of professional treatment but for the rurpose of 
providing the user with narcotics sufficient to keep 
him comfortable by maintaining his customary use, jis 
not a prescription within the meaning and intent of 
section 4705(c)(2), and the person filling such = order, 
as well as the person issuing it, shall be subject to the 
Tee eee. provided for vi0lations of the SE of 
aw relating to narcotic drugs.” 


11/ King, “Narcotics Drug Laws and Enforcement Folicies", 
22 LAW & CONTEMP. +ROB. 113 (1957) at p. 118. 


elo am 


The congressional investigations of organized crime 
after World War II presented spectacular television shows 
over that emerging medium. Attempting to capitalize on 
this public interest, lawmakers introduced a number of 
bills in the 8lst Congress proposing increased penalties, 
some including capital punishment, for narcotics violations. 
The Jones-iMiller and Harrison Acts were then regarded as 
complementary measures so that the change in the penalties 
of one was deemed to require an amendment of the other. 
The successful bill, sponsored by Representative Boggs, 
which was enacted in 1951, simply cross-referenced the 
penalties of the Jones-Miller Act, as then amended, to 
the Internal RevenueCode's Harrison act, as then amended. 
The 1951 amendments increased the possible penalties to 
death, in case of sale to minors, and for the first time 
also required minimum penalties for second and subsequent 
offenders. 

The penalties intended for "sellers" or "traffickers" 
were to be higher than those for "possessors"”, but this 
distinction recuires further analysis. The 1951 Boggs 
4\et did not make mere possession criminal, it merely 


retained the assumption that an unexplained possessor 


is, inter alia multa, a seller. Therefore, Congress must 


have intended to draw a line between defendants who were 


proven to be traffickers by direct evidence of actual sale 


ee 
12/ Id., at p. 127, note lll. 
13/ 65 STAT. 767 (1951), 21 U.S.C.8 174 (Supp. 1952). 
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and those who were only assumed to be traffickers b: 
virtue of the indirect evidence of unexplained 


possession. In any event, there is no indication | 


of an intent either to enlarge or to restrict the 


class of offenders, i.e. to deal with nonseller user- 
addicts differently than before. | 

however, since the broad statutory language had 
always allowed the possibility of convicting mere user- 
addicts and only the judicial interpretations, after a 
study ae legislative intent, exempted them from prose- 


| 
cution, the american Bar Association immediately 


recognized that the 1951 amendments for the first time 
| 
raised the spectre of jails crammed with addicts serving 


| 
mandatory minimum sentences. Contending that addicts 


needed treatment, not punishment, the ADA oirassha 
1 


opposed the 1951 amendments. Undaunted by its lack 

of success, the ABA renewed its plea for a re-examination 
of the Harrison Act and its enforcement in 19557 
Congress did, in fact, re-examine the Act and, in 1956, 

it doubled its minimum penalties, increased its maximum 

penalties, eliminated suspended sentences, probation and 
parole for repeating offenders, and took additional 
Draconian Ee et Rppeencrs sentence here under 


review has resulted from these 1956 amendments. | 


14/ Supra, notes 4 and 9. 
15/ 76 A.B-A-REt. 387, 411-412 (1951). | 
16/ 80 A.B.A.HuE. 408 (1955). | 
17/ 70 STaT. 568 (1956), 26 U.S.C.8 7237, as amended. 


== 


Because of the importance of the legislative history 
for the development of several points advanced in this 
brief, a brief but somewhat closer examination of the 
circumstances seems warranted. The House Committee on 
Ways and Means appointed a subcommittee to study and to 
report on the effectiveness of the 1951 Boggs Act. The 
chairman of this Subcommittee on Narcotics was Congress- 
man Boggs, author of the Boggs Law. The subcommittee, 
whose findings and recommendations were adopted in toto 
by its parent committee, found the Boggs Act Vlargely 
responsible for turning the rising ate of the narcotics 


traffic and of narcotics addiction”. 


\hile lavish in its praises for the Boggs Law, the 


subcommittee confessed to some imperfections in its 
enforeement. The main culprit was judicial and 
administrative leniency still possible under the 1951 
amendments. The recommendation was to eliminate these 
opportunities -for tenderheartedness. The report, toe 
long for reproduction here, stated in part as follows: 


In those areas of the country where we found 
leniency in sentencing the prevailing practice, 
drug addiction and narcotic traffic without 
exception are on the increase. Also without 
exception, wherever heavier penalties are 
imposed by the courts, narcotic traffic and 
addiction are at a virtual minimum or non- 
existent. .. . Before the enactment of this 
law, the sentence for a narcotic violation 


18/ Report to the House Committee on Ways and Means from 
the Subcommittee on Narcotics, “Illicit Traffic in 
Narcotics, Barbiturates and Amphatemines in the United 
States, 1956 U-S.COLE CONG. & ADM. NL*S (Vol-2) 3303. 


19/ Ibia.. 
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was 18 months. The average narcotic sentence 
now is approximately 43 months. . . . Available 
data from the Bureau of fFrisons indicate that | 
a narcotic violator actually serves an average , 
of less than two-thirds of the sentence imposed 
by the court. This tends to defeat the RAR 
purposes of the act and should be corrected. | 


The House Report which supported the bill later 


enacted faithfully and almost verbatim echoed the sub- 


20/ 


| 
committee's above sentiments. Thus it came about that 


the Congress withdrew all of the tools of leniency, | 
as suspended sentences, probation and parole. It wi 
them uniformly, simultaneously and without showing t 
least preference for one over the other. There can 
no question but that the legislative intent was to d 
the court of any and all means whereby prison terms! 


shorter than the statutory minimum could be imposed) 


However, the fate intended for the nonseller us 


such 
thdrew 
he 

be 


eprive 


er- 


addict is less evident. The main problem is with inter- 


preting the confusing classifications with which all 
discussions of legislative intent are replete. The 


following excerpt from the subcommittee report alrea 
: 21/ 
mentioned is illustrative: 


Some testimony was received by the subcommitte 
to the effect that in determining the degree o 
punishment a distinctien should be made betwee 
the nonaddict trafficker and the addict traffi 
with the latter group being dealt with less 
severity. It is the view of your. subcommittee 
that the addict trafficker is just as vicious 


20/ H. iept. 2388 (84th Cong., 2d Sess.), 1956 U.S. 
CONG. & ADM. NEWS (Vol. 2) 3283. 


21/ Supra, note 18, at p. 3304. 


dy 


— 30. 


person as the nonaddict trafficker, that his 
deeds are no less Reinous by virtue of his 
addiction and any attempt to place such indi- 
viduals in a separate category with a view to 
dealing less severely with them would 

only serve to encourage the addict trafficker 
to the detriment of society. 


Thus, it is clear that the Congress intended to deal 


with all “traffickers” eaually, regardless whether they 


were addicts, excerpt that those charged with, or preven 


to have engaved in an actual sale were eligible for 
higher maximum sentences than those “traffickers" whose 
guilt was inferred from unexplained possession. And, 
although it is also evident that nonaddicted possessors 
were intendedito be punished, it is not at all clear, 
because it is nowhere stated, that Congress regarded 
an addicted possessor of a small amount ef narcotics 
for his own use a "trafficker" under the statutory 
assumptions. /It is possible, of course, although 
equally unclear, that the term "trafficker" meant te 
encompass a purchaser as well as a seller in which case 
the nonseller' user-addict also is covered by that term. 
Certain factors, however, seem to negate this latter 
possibility. 

First of! all, the 1956 amendments did not make 
possession eo ipso a crime, nor did the Congress change 
the category of offenders punishable under the laws. The 
sole, single-minded purpose was to increase the penalties 


of those who were already punishable under the original 
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statutes. Yet, if this is true, United States v. Jin 
Fuey toe” and Nigro v. United States are still good 
authority and the Harrison Act, at least, is not 
applicable to the purchaser-addict. Moreover, there 
has been no indication that Congress regarded the 


Jones-Niller act, dealing with illegally imported 


narcotics, as affecting a class of possessors other 
2 


than those affected by the Harrison Act. The validity 
of this reasoning is also supported by the rule of 
construction which favors the interpretation that 
preserves the constitutionality of a legislative act. 
If, on the other hand, the Court accepts the 
government's theory that the Congress intended to 
exact the same minimum punishment from the user-addict 
as from the narcoties peddler, it is then confronted 
with a hard and clear legislative intent to keep 
repeating offenders in jail for at least a decade. 
Faced with this unrelenting hostility to any shew of 
mercy, it is impossible to say which sentencing device 
of the previously avplicable law, if any, Congress 
would have reinstated had it considered the problem 
of user-addicts distinct from other type of possessors. 
The government's argument that Congress would prefer, 
on the basis of some criminal cy-pres doctrine, a 
revival of the parole provisions of the repealed system 


is, therefore, not supported by legislative history. 
| 


22/ Supra, note 4. 23/ Supra,note ¢. 


24/ The government's attempt to interpret the 1956 
amendment by statements made in 1966 is rebutted on p. 15. 
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At first blush, there appears to be some logic 
to the government's reasoning that if Congress cannot 
have its pound of flesh, it would next prefer to exact 
15 ounces. However, it is equally if not more logical 
to suggest that as aprellant's constitutionally per- 
missible confinement aptroaches zero, Congress would 


be inclined to display less sanguinity and more interest 


in having wir. Watson enter some therapy program. The 
25] 


1966 Narcotic Addict Rehabilitation Act has tempered 
the harshness of the 1956 sentencing scheme by adding 

a choice, inisome cases, between stiff penalties or 
radical cure. Obviously, Congress does not regard 
confinement to jail for token periods as a desirable 
substitute for these extremes. Had the record more 
clearly reflected that Mr. Watson was physically addicted 
at the time of his arrest, the question of disposition 
short of reversal would not even have arisen. It well 
may be that upon further reflection Congress may 

remove the restrictions that now make Mr. \.atson in- 
eligible for cure under the 1966 law. Imperfect as 

the new law may be in its details, it proves at least 
that Congress can be more practical, considerate, 
imaginative and constructive than the government 

assumes in its supplemental brief. Cy-pres applies 

to the will of the deceased; Congress is a living body 


quite able to speak for itself. 


25/ 80 STAT. 1438 (1966), 28 U.S.C.882710-2718, 
18 U.S.C. $84241-4248, 26 U.S.C. 87237(d). 


Soalyh 


B.. No Other Law Provides for the Imposition 
of a Fenalty Less Than or Different From 
the Sentence Imposed on Appellant 

The Narcotic Addict Rehabilitation Act 

The escalating jail sentences imposed on narcotics 
offenders finally reached such an extreme that the need 
for a fundamental re-examination of the punitive program 
was finally urged at the highest level. The futility and 
cruelty of treating apprehended drug addicts as criminals, 
said the 1966 message of former Fresident Johnson on crime 


and law Sencar “has neither curtailed addiction nor 
26/ 
prevented crime." Therefore, a new program of cure for 


addicts and continued harsh penalties for peddlers was 


proposed and enacted. 


Unfortunately, the resulting Narcotic Addict Re- 
2 


habilitation Act, while an important and significant 
step in the right direction, is of no help to this Court 
in its search for a measure short of reversal of | 
appellant's conviction. As appellee points out (Supp. 
Erief, p. 6), ir. ‘:atson is not eligible for commit- 
ment under the beneficial provisions of the NARA because 
he has two felony convictions on his record. Ironically, 
these were convictions for narcotics violations under 


sentences that would now be held unconstitutional. 


26/ As quoted in 1966 U.S.CCDE CONG. & ADM.NL'S (Vol. 3), 
pe 4249. 


27/ Supra, note 25. 
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Therefore, the NARA, hailed as a ‘measure that “can 
reclaim lives" and ‘begin to eliminate the driving 
hunger for drugs that eee so many into lives of 

crime and Pane ee ; affords only incomplete relief. 
The lofty principles that it embodies are not trans- 
lated into unifor.: practice. 

The legislative history of the NARA, of course, is 
not germane to a determination of Congressional intent 
with respect to the prior Harrison Act and Jones-Miller 
Act amendments. ioreover, Congressman iicCulloch's 


remarks quoted on page 6 of appellee's supplemental 


brief would indicate an insensity ey the Supreme Court's 
2 


holding in Robinson v. California that would not be 
characteristic of a sponsor of the NARA. The obvious 
import of Mr. iicCulloch's statement that "criminal laws 
appropriately operate to control the spread of infection 
fof narcotic addiction/" was that he supported the NARA's 
involuntary commitment procedures. 
Title 28, Section 2106 

While the Congress made 18 U.S.C.8 4202, the law 
providing for parole, expressly inapplicable to repeatine 
narcotics offenders, it did not similarly deprive the 
courts of another sentencing tool, 28 U.S.C. 82106. 
Section 2106 authorizes courts of appeals to remit; 


suspend or alter the sentences imposed by lower courts. 


28/ Supra, note 26. 
29/ 370 U.S. 660 (1962). 
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Because of the unmistakable and indisputable intent | of 


Congress to invalidate all sentencing tools that could 


be employed for reducing the mandatory minimum sentences 


| 
imposed on narcotic offenders, its failure also to in- 


validate Section 2106 can only be ascribed to an over- 
sight. It is noteworthy that even appellee does not 
urge that section as a valid basis for the court's 
authority to alter appellant's sentence. 

So cases have been found where this section was 
held as an authority for reducing a sentence below its 
statutory minimum term. Nevertheless, this Court's 
statement in Coleman v. United States is instructive. 
In that case the statutory choice, originally restricted 
to the death sentence, was enlarged to include life 
imprisonment. ‘Notwithstanding the great difference 
between these two," said the Court, "the sentence must 
be either one or the other. There is no latitude such 
as is usually given to a sentencing judge. And nana 
though in that case this Court employed Section 210 
for reducing the death sentence imposed by the trial 
court, it did not regard that section as empowering it 
to g> outside the statutory boundaries. by analogy, 
if the laws do not allow a constitutional sentence, 


Section 2106 is no authority for fashioning a non- | 


statutory but constitutional one. 


30/23 U.S-App.D.C. 193 357 F.2d 563 (1965) (en eee 
31/23 U-S-App-D-C. atyzy 357 F.2d at 573, 
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Furthermore, the legislative character of the 
process involved in the .election of a proper sentence 
below the statutory minimum slso militates ayainst the 
interpretation of Section 2106 as authority for "“dis- 
mantling the narcotics sentencing statutes brick by 
brick” until a constitutionally acceptable structure 
appears. As a matter of fact, since the foundations 
for the prior sertencing statutes have been completely 
demolished, the dismantling process will yield no 
salvagable material and the Court's job would be akin 
to reconstruction with bricxs which it does not posses. 
The courts do not have that power and, as discussed 
below, the exercise of such authority would be impractical 
in any event. 

C. Since the Components of the Uxising Sentencing 

System are Inextricably Interwoven and Form 
an Indivisible Scheme, the Constitutionality 
of aiSentence Other Than the One Imposed Is 
lot Before the Court 

The government contends that a constitutionally 


acceptable sentence could be reached by reinstating the 


parole provision, deleted for repeating offenders by the 


1956 amendments, even though the provisions for a manda- 


tory minimum sentence of 10 years imprisonment and the 
prohibitions against suspended sentences and against 
probation are retained. This contention erroneously 
assumes that the 1956 amendments are divisible and that 
this “only possible alternative that suggests itself* 


to appellee would yield a constitutionally acceptable 
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result. toint II, infra, will discuss the limits of 
a constitutional sentence, and the problem of severability 
will take up the next few paragraphs. | 
As the Court has already pointed out, the Jone 
wdller act, which incorporates by reference the 
sentencing provisions of the Internal Revenue Code, | 
does not contain a severability clause. It should | 
added that neither does the former incorporate the | 
severability of the latter. It need not be argued that 
eligibility for parole under one of the two concurrient 
10-year sentences imposed on appellant would have n 
practical effect on the actual length of appellant’ 
confinement. 
It has also been mentioned that the 1456 amendments 
repealed the various sentencing tools, including the 
parole provision, in the furtherance of a central 
purpose and design. Congress has already stated that 
any one of these celeted sentencing tools could. equally 
frustrate legislative intent. The severability clduse 
of the Internal hevenue Code, therefore, is no authority 


for conjecturing which one of these tools would, never- 


theless, least likely to frustrate legislative intent. 
2 


As the court stated in Burton v. United States: 


Section 174 of 21 L.S.C.A. of which 
appellant was convicted recuires a 
minimum sentence of ten years. Unlike 
the state court of California where 
certain discretion lies with the trial 


32/ 272 F.2d 473, &77-478-(9th’ Cir., 1960), cert. den. 
362 U.S. $51. <i 
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court judge to strike 'priors’ or to find 

them ,roved or not provea, this discretion 

coes not exist under the law the Congress 

has seen fit to enact for the guicance of 

federal court judges. e can cebate the 

merits of the matter but we connot legislate. 
This is in accord with the conclusion reached in this 
circuit in a czse where the trial court resentenced the 
defendant to increase his prison term to the statutory 
minimum. Upholding the validity of this resentencing 


procedure this Court held: ‘The act of July 18, 1956, 


specified the applicable penalty: none other could be 
3 


validly imposed.” 

Since the various prohibitions against leniency in 
the existing sentencing scheme are all lumped together 
in 26 U.S.C. 87237, the Court's striking out words here 
and there would constitute precisely the kind of activity 
shunned by the Supreme Court in United States v. 
Marchetti. Therefore, pursuant to weems v. bnited 
States, the only alternative is to reverse the judgment 


with directions to dismiss the proceedings. 


33/ hayes v. United States, 102 U.S.App.!.C1,3; 249 F.2d 
516, 518 (1957). 


34/ 390 U.S. 39 (1968). 
35/ 217 U.S. 349 (1910). 
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II. 


| 
oVbN IF TH. Lal TING SENTENCING SChL.i, “ERE TH Cia pene 
LIVISIELL, Th. waCISION OF IT. UNCOMSTITUTIONAL + XOVISIONS 
WOULL, IN TkL CONTLAT OF ThIS Cob, LUAVE % OT.TUTORY VOI? 
‘“RKICh SRKOULD EE FILLED BY CONGRESS 
| 


ng the Court had occasion to state, the statutory 


minimum sentence of 10 years is twice as long as the 


| 
. , ; , | 
maximum feder#l sentence for such major crimes as ex- 


tortion, blackmail, perjury, etc. Moreover, minimum 
sentences of any length have been prescribed only for 


such grave felonies as first degree murder and treason. 


Furthermore, suspension of the sentence is normally | 
permitted for crimes not punishable by death or life 
imprisonment and practically all prisoners, no matter 
how serious their offense, are eligible for probation 
or parole. | 

Applyin;, the above portion of the Court's reasoning, 
we arrive at a sentence no more than five years in prison, 
with eligibility for a suspended sentence or probation or 
parole. | 


However, the problem can be narrowed down by an 


| 
approach from the other end; the Court has stated that 


at 


a nonseller user-addcict, who is physically addicted 


the time of his arrest, deserves no punishment at all, 


and that if he is only psychologically addicted at the 
| 
time of his arrest, he barely deserves punishment. Yet, 


a felony conviction cannot be classed as. "bare punish- 


— 


ment’. Therefore thesentence should be for less than a 
year. ‘The seritence reached by this questionable process, 
however, still disregards the problem thet the defendant 
is a sick person, sorely in need of treatment of the kind 
that is not now available in prison. Thus, the sentence 
should not be'for confinement in jail. However, there 
is no law that provides for such punishment. This is as 
far as the demolition process can ;roceed and, from this 
point, if something short of outright reversal of con- 
viction is to be achieved, the reconstruction measures 
must begin. 

As shown under roint III, infra, there is a lot of 
experimental and other activity in the field of addict 


rehabilitation. There are signs and trends that make this 


writer believe that, ultimately, the methadone programs 
7 


will prevail.’ They are more likely to reduce or to 
eliminate the illicit drug traffic, to free the addict of 
costly reliance on black-market drugs at exorbitant prices 
and, thereby, to eliminate the need for criminal activity 
by the addict. however, such programs on the federal or 
other governmental level must be preceded by policy decisions 
that the overriding benefits and necessity outweigh the 
ethical and political dilemma inherent in the dispensation 
of narcotics to addicts by the government. hybrid progr= 
recalling the admiralty phrase of "maintenance and cure” 
37/ E.g. Carter, “Addicts Hail '.iethadone Miracle’, 

THS ‘ ASHINGTON FOST (March 4, 1969); Bazelon, "The Case 


for Drug Haintenence”, THL WASHIKGION rOST (March 2, 1969) ; 
Draft Rsearch Rept. 12, D.C. Dept. of Corrections (Feb.1969). 
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may be able to clear that hurdle, but the point is that 

the bucgetary, fiscal, economic, medical, psychiatric, and 
administrative considerations and the myriad of other 

factors that reoauire multi-dimensional vectoring call into 
play practically all of the legislative and seins talents 
and powers. Any one of the programs thus selected may well 
be within the constitutional authority of the legislative 

and executive branches of government; only when challenged 

on legal grounds would the selected program concern! the 


judiciary. 


This is not to suggest that the courts can give no 


guidance or that they cannot point out the focal 
constitutional problem still present in the current | 
enforcement system that needs urgent solution. The) Court 
is entitled to state that any scheme that even partially 
confuses the guilt of the perpetrator and of the victim 

is unlikely to withstand constitutional scrutiny. however, 
except for such advice as the Court may deem appropriate 
for future guidance, it should not attempt to devise 
constitutional modes of disposition not envisioned by 


| 
existing laws. 
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ACIS 
SHOULD TH: COURT, NiVLRTH .LLSS, DECIDE NOT TO RiVLRSE 
THE CONVICTION, IT SHOLLT FRESCRIBL A rhOGRAM OF THLRAFY 
FOR .fFELL: NT 
While many local hospitals have detoxification units, 


none of them is presently equipped to ;rovide the follew- 


up care and psychiatric programs Hee for a successful 
3 


rehabilitation of narcotic addicts. After appellant's 
long confinement, however, the detoxification programs are 
not likely to have any applicability to him, in any event. 
Among the private rehabilitation ;rograms available, 
the most comprehensive written plan drawn up for appellant 
was that of the Offender Rehabilitation Froject of the 
Legal aid agency for the District of Columbia. The 
plan, which proposes ta employ the facilities of the 
Drug Addiction Treatment and Rehabilitation Center, was 
reduced to a brief description, a copy of which is appended 
to this prief 
Another existing program is run by Bonabond, Inc., 
whose proposal could not be obtained in written form as 
of this writing. Counsel for appellant was assured, 


however, thet «r. Vetson is eligible to enter the program. 


38/ Source: ‘Dr. Ronald Grogner, Clinical Frsycholcgist, 
Saint Elizabéths Hospital. This information was confirmed 
by a number of other sources listed in subsequent notes. 


39/ appellant gratefully acknowledges the prompt assistance 
of Mr. Stanley Mi. Stefan, Frogram Developer, ORF, the 
reference to'ORt by Mr. Joel Forkosch, Legal “id Agency, 
and for the information given by :liss Liane Francis of 

the Lrug addiction Treatment and nehabilitation Center. 


ee 
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Bonabond is a private, voluntary and non-grofit agency, 


with offices at 412 5th Street, N. '., " ashington, mC 
it helcs regulsr weekly group therapy meetings for darcotic 
addicts enrolled in its program which meetings are super- 
vised by qualified personnel. ionabond claims to hve 
been successful in finding, employment for released offenders. 
Its activities are supported by the Lnited States Phrartment 
of Labor, Office of Lconomic Opportunity and the United 
tlenning, Organization and, consequently, its services are 
free. Eonabond makes extensive end successful use it its 
rehsbilitation program of peaseeeee 

There are a number of physicians who also undertake 
the treatment of nzercotic Se Counsel for appellant 
has interviewed one of them, Sammye A. Belcher, M.D., 
whose medical services for narcotics are provided free of 
charge. Dr. Belcher, whose offices are at 1417 Shephard 
Street., N. '.., tashington, L. C. uses the larger facilities 
of a church for group therapy sessions and, in addition 


to her personal attendance, she employes the voluntary 
| 


services of other oualifiec specialists. Wot a believer 
in continued maintenance, Dr. Relcher administers metha- 
done and tranouilizers in tapering off doses, as needed, 
with the ultimate objective of the patient's complete 


freedom of dependence from drugs of any sort. 


L0/ Source: Mr. Ernest Dixon, Bonabond, Inc. 


41/ Source: Agnes L. Schweitzer, M.L., Yater Clin 
Vashin:ton, L.C., Miss Judy Seckler, The Switchboar 
1007 K Street, N. *., \.ashington, 1L.C. | 
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Dr. Belcher has submitted several ,roposals for the 


funding of enlarged and permanent nercotic rehabilitation 
L2/ 
. . - te/ . - 
facilities, ‘but has sufficient current turn-over of 


P _WATSOP 
patients to accommodate vir. ~atkins. 


There are two existing programs, both employing 


methadone, in Faltimore, .ieryland. However, under 
L 


pressure from federal authorities, both of these 
organizations may require daily visits by their patients 
for the direct administration of drugs. Thus, these 
programs are for practical re»sons restricted to 
Baltimore area residents. Both can be helpful, however, 
in the resettlement of tir. Watson. 

There are also several narcotic rehabilitation and 
therapy programs in various stages of planning and/or 
development in ‘.ashington, D. C. One of them, The 
wianpower Addiction Rehabilitation Center (s:ARC-1), 
hopes to open by late April or early May this year. 
MARC-1 is an outgrowth of the Washington Concentrated 
iLmployment Frogram/United Stites Employment Service 
and will be funded by the United blanning Orgenization. 


(Source: Mr. Jesse Britt, MARC-1, and written proposal) 


42/ ir. Selcher is the founder of HEALTH, Inc (help 
Each Addict Leave The Heroin), ~ Her written proposal, 
gratefully acknowledged, cannot be incorporated in a 
brief of such limited size. 


43/ Man Alive, Inc., 2100 N. Charles Street and Frovidence 
Hospital. 
44/ See note 10, supra. 


45/ Source: tir. Guy LeSales, ..an alive, Inc. and Mr. 
James Hodges, Frogram Lirector and Chief of Fharmacy, 
rrovidence Hospital. 


| 
There are indications that a proposal for a comprehensive 


narcotic rehabilitation program may be forthcoming from 
the L.C.Department of Corrections, whose research staff 
is having a difficult time with monthly revisions of] its 
chart showing the narcotic-involved inmates of the | 
correctional facilities. It hss to keep reducing the 


| 
scale on the coordinate showing the number of cases |sé 


that the almost vertically progressing upward line i 
the chart can be compressed into the same size of paper 
,dditionally, there are frequent meetings held by interested 
persons at Saint Elizabeths Hospital with a view to the 
establishment of a National Capital Drug Central. | 
Represented at these meetings are personnel from Saint 
Elizabeths, Family Services of hyattsville; Interface [Sic] 
Clinic and Lutheran Social Service (also knéwn as “The 
Place"), The Switchboard, D:C.Department of Commecusonst 
Legal Aid, Drug .ddiction Treatment and Rehebilitation 
Center, Bonabond, National Institute of tiental Health, 


government and private attorneys, etc. 


47/ Recently revised (siarch 7, 1969) draft copies of 
LsC.Dept.of Corrections, "Narcotic Involved Inmates! in 
the Department of Corrections", RLSBLARCH REPT. NO. 12 
(February, 1969). 


48/ Source: Mr. Stuart Adams, Assistant Director, 
Research and Development. 


| 
49/ Source: Minutes of Meetings shown by Mr- Julius 
F.. Martin, Chief Parole Officer, D.C. Lepartment of 
Corrections.. Mr. Martin's patience and helpfulness 
this research deserve special and grateful mention. 


=n 


Since appellant coes not believe that the court 
has authority to order his enrollment in any of these 
programs, although he intends to avail himself of one - 
if released, he is void of sugsestions as to what use 


the court can make of the information developed in 


roint IIL of this brief. Should the court decide, however, 


to employ a tool from the prior, repealed, sentencing 
system, release on parole subject to psrticipation in a 
rehabilitation program seems most likely to comport with 
the December 13, 1968, opinion rendered in this case, 
In this connection, attention is called to the last 
paragraph on page 4 of the appendix hereto, as an example 
of the kind of disposition trial courts make in cases 
where they have statutory authority to order parole. 
CONCLUSION 
For the foregoing reasons it is respectfully 

requested that appellant's conviction, and the judgment 
of the trial court, be reversed with instruction to 
dismiss tne proceedings. 

Respectfully submitted, 

THOM:.S G. FISHER 


5604 Rannoch Court 
Bethesda, siaryland 


Counsel for Appellant 
Tappointed by this Court) 
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FOR THE DISTRICT OF COLUMBIA 


| 
The following is a brief presentation of services available through 
the Drug Addiction Treatment and Rehabilitation Center, (DATRC). This 
center is located at 1825-13th Street, N. W. From my knowledge of ccmmmity 
based narcotic rehabilitative programs, the Drug Addiction Treatment and 
Rehabilitation Center is considered to be the most comprehensive within 
the District of Columbia. However, no matter how extensive the facilities, 
the major rehabilitative thrust is going to have to come fran within the 
| 
The Drug Center operates its program upon two basic premises! First 
they desire an individual to enter as a result of his own free will, i i.e., 
on a voluntary basis. The second criteria is that the individual demonstrate 
a "sufficient"amount of motivation as an indication of wanting to become 
drug free. Such behavior is interpreted, regardless of motivation, ds an 
attempt by the individual to alter his inmediate set of cir 


The Drug Center feels that an attitude of this nature mst prevail in onder 


for any form of conducive treatment to occur. | 
The question should immediately arise, what is meant by "sufficient" 
motivation? An answer can only be provided based upon relative terms and 
purely from a subjective level of interpretation. Fram 11:30 A.M. to 12:30 
P.M., on a daily basis (except Saturday and Sunday) the Drug Center conducts 
what it refers to as "encounters". Present at these "encounters" are 
members of the Center's staff, professional as well as ex-addicts, visitors, 
and perhaps even some individuals currently addicted. The person requesting 
acceptance into the Center's program is then asked to present himself before 
the encounter. ‘Through a random series of questions, which can be asked 
a fa epee ocean cen Hee ee See eee Sh peace 
and desire to change. These often heated interactions, or presentations 
of "self," are then closely scrutinized by the Center's expertise, i.e., 
staff. At this time it is decided that either the individual has demon- 
strated a "sufficient" amount of motivation - that is has at least an 
attempt, if not succeeded to be genuinely introspective, instead of 
game" -'or is politely asked to return tomorrow, when he has had a little 
time to think about himself and the causes of his behavior. 


There is no fixed number of encounters which must occur before an 
individual will be accepted. Such is purely at the discretion of the 
Drug Center's staff. 


, shall be rendered. The 
the commmity based resources available 
and Rehabilitation Center. 


sidential arrangements 
519 had sh 


The House is 


administration of its 
the Bureau of Rehabilitation, 
refer to, instead 


on a pre-release basis. 
to approaching the prob 


Group therapy is another important component of the Drug Addiction 
Treatment and Rehabilitation Center program. Sessions are held at various 
hours throughout the week either at the Drug Center or the Half-Way House. 
In this manner a flexible schedule can be arranged as not to interfere 
with other phases of the rehabilitative program. Each session is approxi- 
mately two hours in length; an individual is usually required to attend at 
least two sessions per week.° 


On Monday evenings the Drug Center allows its facilities to be used 
This organi 


exclusively for 
at these meetings 


| 
In special instances, should the staff deem it "necessary", individual 

psychotherapy is available. However, due to personal demands, such services 

are provided on a very limited basis. 


Employment is another important phase within the concept of reha- 
bilitation. The Drug Center employs several people whose specific function 
is to secure employment. Often the individual will become enrolled in 
some form of job training as opposed to employment per se. However, 
of adverse feelings created within the community when an individual begins 
neglecting his employment due to the re-involvement in the drug traific, the 
job counselors prefer to wait until the individual has had an opportunity 
to gain a better perspective of his situation. Unfortunately, each time an 
individual involved in the Drug Addiction Treatment and Rehabilitation 
program reverts to such behavior, the possibility of that firm again employ- 
ing someone involved with the Drug Center becomes twice as difficul:. | Since 
public opinion can greatly affect the success or failure of the entire Drug 
Addiction Treatment and Rehabilitation Center program, and by holdusg 'employ- 
| Ment until the most opportune time, it is felt the possibility of these 
| adverse effects arising can be reduced. 


In connection with job training,a representative of the D. C. | 
Department of Vocational Rehabilitation is assigned to the Drug Addiction 
Treatment and Rehabilitation Center on a full time basis. If the applicant 
is found "qualified," the Department of Vocational Rehabilitation literally 
has inexhaustable funds to off-set the cost of the individual training. 


Another feature of the program is urinalysis. Specimen are requested 
on a periodic basis, at random. By so doing, the individual cannot time his 
use of drugs so that a negative reading will be produced. Should a seemingly 
continuous positive response occur, or no specimen are given over an extended 
period of time, the Drug Center will ask the individual to leave the program 
because he has not physically demonstrated a satisfactory desire of wanting 
to remain drug free. However, when this occurs the individual is free again 
to request assistance at any time, only he must begin by returning to the 
"encounters". 


The center also offers a wide range of recreational facilities. 

Time to partake in these activities are usually scheduled into the rehabili- 
tation program. These activities may range from Arts and Crafts to Pool or 
Ping-Pong, depending on the individuals preference. 


Finally, should medical services be required, the center is equipped 
to handle minor problems on a temporary or continuing basis. All individuals 
accepted into the Drug Addiction Treatment and Rehabilitation Center program 
are given a complete physical examination within a short period of time 

after their acceptance. 


| 

On March 7, 1969, this caseworker interviewed Mr. Watson at Lorton 
Reformatory. During the course of our conversation I inquired if he 
be interested in entering therapy, beyond that which is offered at the! center, 


on an individual basis. |He stated he was most definitely interested and 
would gladly do so on a voluntary basis. I have attempted to contact one 
particular therapist who has had extensive dealings with addicted individuals. 
However as of today (March 12, 1969) he has not returned my call. Thus I am 
unable to state any tentative plans at this time. 


As stated in a letter addressed to all District and General Sessions 
Court Judges, dated December 23, 1968, a new policy is now being implemented 
by the Offender Rehabilitation Project. As of Jamary 1969, the Offender 
Rehabilitation Project will make monthly reports on the status of each 
defendant released with the understanding that they are to follow the 
Offender Rehabilitation Project plan. Should Mr. Watson be granted parole, 
with the understanding that he is to follow the Offender plan (referral to 
the Drug Addiction Treatment and Rehabilitation Center and private therapy) 
the same policy will be extended to his parole officer. 


Respectfully submitted, 


fOr J, fer 


Stanley M. Stefan 
Program Developer 


ME6/ Strickl: 


Supervisor 
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REPLY BRIEF FOR APPELLANT 


I, DIRECTED VE=DICT 
In its brief, appellee arques that a verdict of not guilty 
for reason of insanity was properly refused since the expert defense 
evidence was weak and contradicted by expert as well as lay evidence. 


fs shown below, none of these contentions has substance in fact or 


in law. 


£, Evidence of Insanity Was Strong 


As detailed in the main briefs, the defense had introduced 


the evidence of a psychiatrist and of 2 clinical psychologist. Both 
of these impartial experts -- whose expertise was not seriously 
challenged by ‘the prosecution during the trial -- concluded, upon 


detailed and repeated examinations conducted by themselves and their 


Doe 


staff, that appellant was insane and that the offense charced was the 
result of his insanity, The fects and observations underlying these 


conclusions were explored in creat detail both on direct and on cross 


examination, 
| 


Contrary to appellee's claim, Dr. Baughman, the psychiatric 
| 
expert who testified that appellant suffered from 2 schizoid personality, 


had no personal knowledge or involvementconcerning the development which 


-- . | 
lead to the classification of that disorder as a mental illness, 


| 
Se was not subject to any non-medical influence or consideration to 


define that condition one way or another. | 

Dr, Baughman testified that some of the information 
concerning appellant"s personal history and private life, whick 
confirmed or reinforced Dr. Saughman's diagnosis, was obtained from 
appellant or his father -- as is customary in the practice ~~ and 
that some of the information was not independently verified: Decause 
its veracity was either not reasonably suspect or material to the 
diagnosis (Tr. 113-114), | 

In response to cross-examination questions Dr. Baughman 
further testified that appellant wes not a malincerer; rather, : 
appellant was cooperative and his answers were sensible and jreasonably 


logical, Contrary to appellee's assertion, this testimony does not 
| 


| 

V/ "That such an investigation and examination was not conducted 

is not /defendant's/ fault, Many deficiencies in the process 
by which we collect the evidence upon which cases like this turn, 
are Within the prosecution's capacity to remedy and should not be 
chargeable to the accused if he has no control over them, S3lunt 
v. United States, 100 U.3..App.D.C. at page 275, 244 *.2d at 
364, note 23." Wright v. United States, 102 U.c./pp.0.c. 35,) 
250 F.2d 4, 9 (1957). | 


ae 


weaken Dr, Bauchmen’s diagnosis; if anything, it merely enhances its 


oe 


reliability. 


The testimony of Dr. Stammeyer, 2 clinical psychologist, 
also supported Dr. 2Zaughman's diagnosis. While Dr. Stammeyer con- 
cluded that appellant's mental disease was an affliction by a paranoid 
(rather than schizoid) personality, there was uncontradicted testimony 
that the two afflictions are practically the same Ege but a slight 
difference of emphasis on one of several symptoms. Certainly, this 
testimony in no way subtracted from Dr, Baughman's unequivocal testi- 
mony which, by itself, was already sufficient to establish in the minds 
of 211 reasonazle jurors a reasonable doubt of appellant's sanity. 

Appellee attempts to discredit defendant's evidence on 
grounds that the "official position” of ct. Elizabeth's Hospital, as 
evidenced by a letter signed by a physician who neither examined 
appellant nor testified at his trial, stated that that appellant was 
both fit to stand trial and “sane” at the time the offense was 
committed. while without the challenge of the defense this hearsay 
evidence is sufficient to establish appeliant's competence to stand 
trial, it would be plain error to recard this letter as competent 
evidence of appellant's sanity at the time of the offense. Pinkard 
v. United States, 99 U.S.App.D.C. 39, 240 F.d 632, 633-534 (1957), 
United States v. Dunn, 299 F.2d 548, 554 (6th Cir. 1962). In fact, 


the contents of that letter were introduced over the objections of 


1/ Compare Satterwhite v. United States, 105 U.S.App.D.C. 398, 

267 F.2d 675 (1959) where this Court did not regard a diagnosis 
of schizophrenic reaction of the paranoid type, on the one hand, and 
a diagnosis of' emotionally unstable personality, on the other hand, 
as the kind of' "conflict" in evidence that would have justified the 
submission of that case to the jury. 


defense counsel (Tr. 60-S1). 
Eppellee's characterization of Dr. Baughman's evidence as 
the “testimony of an admittedly inexperienced defense psychiatrist, 


whose testimony was concededly the minority opinion” (Br. 19)! is 


grossly exaggerated and inacurate, ‘hile Dr. Baughman admitted that 
| 


| 
his experience was comparztively less than Dr. Platkins (the Government’s 
P bees 
only medical expert produced et the trial), the record shows that 
| 
Dr. Baughman had treated, during his practice as a psychiatric specialist, 


| 
about twenty or twenty-five narcotic addicts (Tr. 60) and had! testified 


| 
in about forty federal court cases (Tr. 47). The erroneous characterization 


of Dr, Baughman's opinion as the minority opinion stems from the fact that, 
| 

as Dr. Baughman testified (Tr, 62): "I am a minority in the sense that 
| 


Dr. Platkin, who has been there longer and, therefore was chairman of 
| 


the conference, disagreed fas to the ultimate medical label assigned 


| 
to appellant's condition/. We and * were the only two physicians present,” 


This is why the erroneously admitted letter signed by a third physician 
| 

(who did not examine the patient) reflected Dr. Platkin's views, During 

the trial, counsei for the prosecution himself conceded Dr. Baughman’*s 


qualifications as an expert witness in the field of psychiatry. Certainly, 


his testimony could not be ignored during the trial and cannot be. swept 
aside by unjustified characterizations on appeal. 

With respect to causality, appellee points out that Dr. 
Baughman did not believe that appellant was unable to distinguish 
between right or wrong or that he was completely incapacitated from 


adhering to right; nor did Dr. Baughman believe that all schizoid 


personalities were of necessity narcotic addicts. As a matter of fact, 


1/ This quotation is from appellee’s Summary of Argument whichrestated 


in even more forceful terms the already extreme langauge| used in the 
body of the argument, 


while in response to cross-examination questions phresed in terms of 
absolute ability to distinguish right or wronc and absolute ability 
to refrain from doing wrong Dr. Baughman was forced to give such 
incomplete answers, when the question was put to him in terms closer 
approximating the test of insanity prevalent in this Circuit, Dr. 
Baughman clearly stated that appellant’s mental disease impaired his 
ability to control his behavior as it relates to the use of heroin 
(Tr, 160). Thus, while the incomplete testimony taken out of context 
in appellee's brief may well have excluded a finding of insanity on 
the basis of some tests, the portion of the testimony ignored by 
appellee's brief forcefully Mequires a finding of both insanity and 
causation, or at least renders it impossible for reasonable juries, 
unless they, too, arbitrarily close. their ears to some portions of 
the expert testimony, to conclude with sa abiding conviction, free of 
reasonable doubt, that either appellant was sane at the time of the 
offense or that his mental disease did not cause him to commit the 


offense. lore than merely implying that there was causation, as 


appellee suggests (Zr. 23, fn 13), Dr. Baughman affirmatively stated 


that appellant’s possession of narcotics was the direct result of 
his mental illness except in the one hypothetical possibility 
suggested by the prosecution: if the narcotics found on appellant 
were not for his own use. In that one eventuality Dr. Baughman would 
be of the opinion that there would be no direct relationship between 
appellant's i@lness and the possession of the narcotics. 

Notably, Dr. Baughman did not exclude the possibility of 
an indirect relationship, which may well satisfy the required standard 
of causation, 3ut even more importantly, contrary to appellee's 


contention, there is ample testimony in the record to show that the 


narcotics found in appellant's possession were exclusively te his own 
use. Appellant's habit was established to have required 25 capsules of 
heroin per day; the 13 capsules found in his room (which only showed 
"more than @ trece amount" of heroin) represent his one-half day's supply. 
Woreover, appellant was not shown to be a seller, only 2 postessor™ The 
statutory presumption which authorizes conviction under 2] 0,S.C. 174 
for possession, unless such possession is explained, does = extend 
itself to a successful rebuttal of the only reasonable inference in this 
case that the small supply of narcotics which appellant had was 
for his own personal use. 


It should also be pointed out that, insofar es th is enters 2 


judgment on causality, it was the prosecution's burden to prove, without 
2 reasonable doubt, that the narcotics were not for appellant's own use. 
Therefore, the test is not, as appellee states it, whether there was 
defense evidence to show that appellant's possession was for his own 
consumption but, rather, the question is whether there was contrary 
evidence, There was no such Government evidence, 


In sum, the testimony of Dr. Baughman and Dr. Stammeyer, 


appellee's cavils notwithstanding, was sufficient not only to raise the 


insanity issue but.also to require, without more, the judce to conclude 
that no reasonable juror could entertain a reasonable doubt as to the 
existence and impact of appellant's mental disease, While weight and 
credibility are, indeed, ordinarily for the jury, when the Governnent 
has not sustained its burden of proof there is not only the right or 
privilege but “there is a duty to set aside a verdict of gnilty and 

to direct 2 verdict of not cuilty by reason of insanity." Douglas Ve 
United States, 99 U.S.App.D.C. 232, 239 F.2d 52 (1956), Yright ve 
United States, 102 U.S.App.D.C. 36, 250 F.2d 4 (1957); Surley ve 


ao 


United States, $1 U.S. App.D.c. 369, 160 F.2d 229, cert. den. 331 U.3. 
337 (2947). The question, therefore, remains how this requirement for 
a directed verdict might have been affected by the testimony of the 


prosecution's witnesses. 


> 


8. Evidence of! Insanity ‘las Substantially Uncontroverted 

fppellee's claim that the testimony of Dr. Platkin with respect 
to the insanity defense "clearly conflicted with and stood in stark 
contrast to that adduced on behalf of the defense", even though it 
contains an umwittinc compliment to the strength of appellant's case, 
is an unjustified oversimplification, 4 closer examination shows only 
that Dr. Platkin, while he disagreed with the defense witnesses on the 
appropriate ultimate label of appellant's condition, was in agreement 
with the defense witnesses that appellant’s behavior controls were 
substantially impaired as a result of his addiction to narcotics, In 
fact, while Dr! Platkin failed to concede either that defendant's 


addiction constituted a mental disease or that he had suffered from 


any other mental illness, Dr. Platkin's descrgption of appellant’s 


compulsion to take drugs was more graphic and forceful than that of 
the defense witnesses’ evidence. Dr. Platkin, the Government's witness, 
entertained no doubts about appellant's status of a narcotics addict 
(despite appellee's suggestions of some doubt on thet score) and stated 
that appellant's addiction had forced him to consume (and necessarily to 
possess) narcotics with the same compulsion as a thirsty man must drink 
water. 

Appelllee would make much of the fact that appellant had 
successfully abstained from narcotics for about nine months after his 


discharge from the Lexington Hospital. However, it can be argued with 
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at least equal validity that the most significant fact is not that, 
after having evidently mustered all the resources of his afflicted 
personality, he could stay away from narcotics so long but rather that 
he ultimately succumbed to the compulsion of his disease. fppellant's 
obvious desire to abstain from narcotics only further stresses the 
force of the impulse that ultimately impaixedhis control over his own 
behavior. 
The difference in the physicians* labels for appellant*s 
condition is not controlling of the decision on appellant*s timely 
motion for 2 directed verdict since, as this Court has repeatedly held, 
the value of expert psychiatric evidence is not in the ultimate 
conclusions of the experts -- which the court and the jury is directed 
to ‘ee but in the description of the underlying factors in 
relation to the true test of legal insanity. Since there is no 
meaningful conflict in the testimony of the experts in this case 
with respect to these essentials, and all agree that appellant's 


addiction, which is a disease susceptible or at least subject to cure, 
| J 


substantially impairshis behavior controls insofar as the taking of 


narcotics is concerned, the motion for a directed verdict for reason 
of insanity should have been granted. See, for example, Hopkins ve. 
United States, 107 U.S.App.D.C. 126, 275 F.2d 155 (1959), mere the 
plainly substantial evidence of insanity was held not sufficiently 


rebutted by the testimony of other physicians and some laymen for 


submitting the case to the jury. 
| 


1/ McDonald v. United States, 114 U.S.App.D.C. 120, 312 F.2d 847, 851 
(1962), Satterwhite v. United States, 105 U.S.App. Cf.) 398, 

267 F.2d 675, 676 (1959). | 

| 
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Appellee’s make-weight argument concerning the arresting 

officer's failure to observe any sicn of insanity in the defendant at 

the time of his arrest requires little response in light of this Court's” 

numerous decisions concerning the inefficacy of such ley evidence for re- 
butting expert testimony. Fielding v. United States, 102 U.S.App.D.C. 

167, 251 F.2d 878 (1957), Wright v. United States, 102 U.S.App.D.C. 

36, 250 F.2d 4 (1957) and Carter v. United States, 102 U.S.App.D.C. 

227, 252 F.2d 608 (1957). The fact that appellant is not the kind of 

raving maniac whose insanity becomes evident to laymen does not rebut 


expert testimony which snows hia-to ke insane. 


Perhaps some of the cases relied upon by appellant presented 


a more forceful' case for directing a verdict of insanity. Yet, the 
instant case is obviously stronger than either Zawkins v. United States, 
114 U.S.fpp.B.C. 44, 310 F.2d 849 (1961), relied upon by appellee, or 
the facts that resulted in the Court's dicta in King v. United States, 
125 U.S.App.D.C. 318, 371 F.2d 383 (1966), upon whic appellee chiefly 
relies. The latter case resulted in a reversal of the conviction and 
turned on the prosecuting attorney’s misconduct in his summation to the 
jury. Envisioning the possibility of 2 new trial, the Court in that case 
also made rulings on the question of a directed verdict for reason of 
insanity, but this issue did not affect the ultimate disposition of the 
case and therefore did not enter the_ratio decidendi. 

Appellant's counsel has been unable to find a case that closely 
approximates the factual circumstances of this one, Kare, indeed, must 
be the case where the prosecutions own expert witness testifies, as he 
did here, in language clearly confirming legal insanity and causation, 


while steadfastly adhering to a contrary medical label, This unique 


Or | 
| 


circumstance examplifies the value of expert testimony when expressed 


| 
in ordinary terms transcending diagnostic labels. This is precisely 


why this Court has insisted on more than just a war of labels in trials 
involving the insanity defense. Unfortunately, the trial court in this 


case failed to recognize the unanimity of the experts in the essential 
| 


testimony and was mislead by the divergent medical labels assigned to 
the same condition into believing that this was a proper case for sub- 


mission to the jury. It now revolves on this Court to correct; that 


fatal error, 


Ii, THe COURT'S INSTRUCTICNS 


Appellee contends that the trial court's instructions to 
the jury were Correct or, even if they were incorrect, amounted only 
to harmless error. Based on these false premises, appellee ergues that 
this Court should not consider this issue at all, None of these 


| 
arguments has any merit. 


A, The Instructions Were Incorrect 


As detailed in appellant's mein brief, appellant*s assign- 
ment of error was directed to that portion of the court's instructions 
which dealt with the question of causation. The gravamen of appellant's 
complaint is that nowhere in its charge did the court make it clear that 
in determining whether the offense charged was the product of appellant's 
mental disease the jury may consider whether the appellant's behavior 
controls were substantially (rather than absolutely) impaired, 

While appellee does not dispute that this is one of the correct 
tests of causation, it advances arcuments that are not germain to 


this point. 
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For instence, appellee argues that the jury may well have 
decided upon proper’ instructions that appellant was free of mental 
disease or defect and, therefore, it did not have to consider the 
problem of causation at all in reaching its verdict, This argument 
ignores the fact that the tests fr insanity and for causality, while 
they mey stand clearly as separate matters in legally trained minds, 
are overlapping to some extent, Thus, if the test for causation is 
stated as the defendent's absolute incapacity to refrain from doing 
the wrongful act, the jury may apply the same “either-or” standard 
for determining whether the defendant had suffered from a mental 
illness or disease at the time he committed the offense, Therefore, 
if it is found that the charge on causation was wrong, the conviction 
cannot be validly defended on the ground that the jury may have 
disposed of that#4uestion before it on the basis of the correct 
charge on the test of insanity previously given, 

fs the Supreme Court stated in 3ollenbach v, Uiited Sictes, 
326 U.S. 607 at $13-614, 56S, Ct. 402 at 405-406: 

"The Government’s suggestion really implies 

that althouch it is the judge's special business 

to guide the jury by appropriate legal criteria 

through the maze of facts before it, we can say 

that the lay jury will know enough to disrecard 

the judce's bad law if in fact he misquides them. 

. . - A charge should not be misleading. . . 

ff may not de amiss to remind that the question 

is not whether cuilt may be spelt out of 2 record, 

but whether guilt has been found by the jury 

according to the procedure and standards appriopri- 

ate for criminal trials in the federal courts.” 

Citing Bollenbach, supra, the court stated in Polansky v. 
United States, 332 F.2d 233, 236 (Ist Cir. 1964): 


"The jury should not be required to determine 
which part of the contradictory charge is correct. 
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e « « Since it is impossible to tell which of the 
two contradictory instructions the jury followed, 
the judgment must be reversed.” 


flso see Powell v, United States, 347 F.2d 156, 158 


"It is no answer to say that the supplemental 
instruction was correct, so far as it went; or that 
it was to be read in the light of the original 
instructions and that these fairly presented the 
issues. The ultimate question is ‘whether the 
charge taken as a whole was such as to confuse or 
leave @n erroneous impression in the minds of the 


jurfrs.‘" | 


It is, therefore, critically important that all of the court’s 


| 
| 
| 
| 
(9th Cir. 1965): 
| 
| 
| 
| 


charge in this case be correct and accurate. | 
Appellee next contends that the court*s charge in the [instant 
case followed the lanquage of the McDonald case and that language “so 
obviously intended to parallel that set out in the principle fic) case 
controlling in this area can hardly be said to be error, much less plain 
error." (Brief, Page 2@), This non sequitur overlooks the fact that the 
accuracy of the instructions to the jury Sepends “upon the evidence 
which the jury has heard" in the particular case before it and hot 
| 


upon instructions suggested by the courts in other cases where | 


different evidence may have been adduced on tre same issue. right 

v. United States, supra, 250 F.2d at 11. /s this Court has repeatedly 
stated, the insanity instructions should explain, not just state by 
rote, the applicable rules, Carter v. United States, 102 U.S./pp.D.C. 
227, 252 F.2d $0€ at 618 (1957), Wright v. United States, supra, 
Therefore, appellee should find no comfort in any close pareliel that 
may exist between the instructions civen in the instance case and some 


other case. 
Ultimately, appellee joins issue on the pivotal question as 


ak 


to whether the juky could have concluded on the basis of the instructions 


given that, at least insofar as the causality element of the insanity 


defense wes concerned, the test was appellant's absolute ability to 
refrain from the act charged. /frquing that the jury could not have 
reached such an erroneous conclusion, appellee sets forth 2 number of 
instructions (all of which are concededly correct es far as they went) 
including the one that allowed the consideration of “other evidence" 
that appellant's act was the product of his mental disease. 

This broad, all-encompassing phrase, however, is no substi- 
tute forthe explanetion, nowhere extant in the charge, that this "other 
evidence” may well'be a partial, albeit substantial, inability -- 
short of total incapacity -- of behavior controls, 

The expert evidence whic: the jury had heard in this case was 
unanimous on the point that appellant's control over his behavior, with 
respect to his indulcence in narcotics, was at least partially impaired. 
Even the prosuction's witness, Dr. Platkin, who refused to label 
appellant’s condition or addiction as a mental disease in the medical 
sense, had testified that appellant was definitely a narcotics addict 
whose Willpower was affected by his addiction, It was vitally important, 
therefore, in this case, if it was to go to the jury at all, that the 
jury be apprised of its right to consider no only vaguely-referred-to 
"other evidence” but evidence of partial incapacity to stay off drugs 
in its decision on causality. 

Thus, appellee's contention that the instructions did not 
exclude the possibility of the jury having arrived at the richt verdict, 
does not answer appellant's complaint that neither did the charce 


exclude the possibility of the jury having arrived at the wrong verdict. 


It is absurd to contend that the jury must necessarily have understood 
| 


the term "other evidence” as meaning: 
"such otzer evidence may be evidence concerning | 
the defendant's relative ability, not only his absolute 
ability, to control his behavioral processes. Therefore, 
even if you find that the defendant did know right from 
wrong and that he had some ability to refrain from doing 
the act, but you find that his mentel disease or illness 
substantially impaired his ability to refrain from doing 
the ect, you Will find that his act was the product of; 
his mental diease and you will return a verdict of not! 
guilty by reason of insanity," 


Yet, without a charge suzstantially to that effect, the jury was 
to find upon the evidence in this case that appellant was insane) and 


that his insanity substantially impaired his ability to refrain from 


committing the act charged and, nevertheless, return 2 yetiter. of guilty, 
. This, precisely, was the cause for reversal in Campbell Ve 
United States, 113 U.S.fpp.D.C. 250, 307 F.2d 597 (1962), where the 

Court stated (307 F.2d at SO eONeE 


| 
"tn Carter v. United States fcitation omitted/ 
we explained that the defendant was entitled to a 


1/ Even Judge 3 rger, who dissented in that case, recognized both in 
the body of nis dissent and in his sample instructions set forth in 
the appendix thereto (307 F.2d at $16) that the qualifying word | 
"substantially", which modifies the phrases "disabled from controlling 
his conduct” or “disabled from exercising control over his acts" is 
essential to 2 complete charce on causation in a case involving |the 
insanity defense. Judge Surcger urces the edoption of the Iodel | 
Penal Code’s insanity test and the abandonment of the test now | 
prevailing in this Circuit. “owever, as explained in the Brief |for 
Appellant (Pages 24-25), even the suggested Model Penal Code test 
requires only “substantial incapacity" rather than "incapacity "to 
appreciate the wroncfulness of defendant's conduct or to conform 
defendant's conduct to the requirement of law for a‘verdict of not 
cuilty by reason of insanity. Cf. United ctates v. Freeman, 357 
F.2d 606 (2d Cir. 1966). 


judement of not cuilty by reason of insanity if he 
could not have committed the offense ‘ut for’ or 
‘expect for’ the mental disorder, “le insisted only 

that the mentel disease make an ‘effective or decisive 
difference between doing and not doinc the act,’ ibid., 
even if other fectors or reasons combine to cause 
comission of the offense. In contrast, the instructions 
given here could reasonablg have heen interpreted by the 
jury to require that the mental disease or defect be so 
severe that it must completely obliterate defendant's 
‘capacity to exercise his will.* The instructions Selow 
now brusk all this aside and use entirely different 
terminology as the overriding criterion of ‘product 

of! . . . in explicit languace the court below thus 

says that the controlling test of whether the act was 
tcaused' by the mental disease is whether the defendant 
could have controlled an impulse to ro>.” 


Eppellant in the instant case also complained not only that 
the charge on the law of causation was insufficient but that the court's 
error was further compounded by the judce's incomplete reference to the 


testimony of Dr. Pletkin that appellant was free of mental disease or 


defect. fppellee’s rejoinder is that, first, the court's remarks were 


accurate and, second, that in any event the court further instructed 
that the jury's, not the judce’s recollection of the testimony was 
controllinc (/ppellee's Brief, Tage 28, Footnote 18), “Ls discussed at 
length in connection with the first issue, this reference to Dr. 
Platkin's testimony was so incomplete es to distort its real meaning. 
Therefore, the intended palliative remerks were ineffectual for 
repeiring the damage. Compare Solisnik v. United States, 104 U.7. 
Epp.D.C. 136, 259 F.2d 951 (1958) where this Court held that since, 
despite the duty of the court of scrupulously avoiding any action that 
might prevent an impartial consideration by the jury of the evidence 
on the insanity defense, the judge inaccurately apprised the jury of 
the full meaning of the crucial testimony of a physician on the sudject 


of c@wation, a reversal of the conviction was required even though 


tt 


the trial court had also stated thet the resolution of the factual issues 
| 
was for the jury. See also Bollenbach v. United States, supra, 326 U.S. 
| 
at $12, 66 S.Ct. at 405: 
"tthe influence of the trial judge on the jury 
is necessarily and properly of creat weight*, Starr 

v. United States, 153 U.c. $14, 625, 14 3.ct. 919, 

923, 38 Lid. SAL, and jurors are ever watchful of 

the words that fall from him, Particularly in a 

criminal trial, the judge’s- last word is apt to be 

the decisive word. if it is a specific ruling on 

a vital issue and misleading, the error is not cured 

by a prior unexceptional and unilluminating abstract 

charce." 

The instructions here, therefore, were insufficient and, 
coupled with the court's other incomplete remarks on the evidence, 
were incorrect. ‘The only question disputed by appellee remains 
whether this error amounts to a reversible plain error under “ul 
of the Federal Sules of Criminal Procedure. 
3. Flain Error 
| 

Since a jury charge free of this error may well have resulted 
in a verdict of not quilty and may have afforded .to.retker than|-deprived 
appellant of needed medical treatment, the error cannot be characterized 
as “harmless". Nevertheless, relying on Dule 30 of the Criminal Pules 
of Procedure, appellee contends that the error, if any, was not "plain 

| 
error" cognizable by this Court because defense counsel failed to object 
| 
to the instructions. : 
fs a matter of fact, defense counsel had twice objected to 
the submission of the case to the jury on any instructions whatsoever 
and, quite properly, had repeatedly moved for a directed verdict. Thus, 
there are objections on the record to the entirety of the procedure 
| 
thet resulted in the giving of any instructions at all, [oreover, 
those objections were based on the same evidentiary grounds that render 


| 
the jury charge defective, 
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More importantly, however, appellee’s argument overlooks the 
reason underlying Tule 30, on which it relies, The reason for that rule 
is, as set fort: in khe cases cited by appellee, tre concern with the 
possibility that defense counsel couvl¢c, in some cases, permit the 
commission of errors which its timely objections could cure at the trial 
level, only spring the trap on appeal. It is obvious, however, that this 
is not what happened in the instant case. 

The errors assiqned do not flow from any inzerent defect in 
the language of the'charce, as far as it went, Dut rather it stems from 
the evidence in this case thet required the missing additional in- 


structions and the court's abstention from an incomplete summarization 


of crugial testimony. Yet, tze other defense motions were also based 


on this evidentiary problem and the judge's reaction thereto, denying 
the motions, demonstrates that it would have been entirely futile to 
attempt to convince the trial judce, on repeated occasions, that th 
clarification of the charge on causation was essential, 

tn any event, it is of paramount importance to recognize that, 
serious as the error in tie charge was, it turns upon an interpretation 
of law as it specially relates to the testimony in this case in a manner 
that defense counsel could not have discovered at the time, without a 
reading of the transcript, even if they had been more experienced in 
the intricacies of criminal law. Certainly, any attorney admitted to 
practice in the court below can be assumed to 2e competent to protect 
a criminal defendant’s procedural rights -- upon the opportunity of 
research and study. owever, in this case, the protection of appellant!s 
right to have these errors preserved for appeal in full, literal conformity 


not only with the spirit but also the letter of fule 30 hinged upon an 


sero 


instantaneous recocnition of a fine but vitel point of substantive 


criminal law which, under the circumstences, able patent counsel) who 
s ! 
| 


represented appellant at the trial on assignment by the court below 


cannot be blamed for overlooking. ‘Certainly, appellant erein should 
| 
not have to suffer the dire consequences of such understandable over- 
| 
sight, Nothing in this record or in appellee's brief sucgests that the 


omission, if any, was either the result of some legerdemain or conscious 
calculation on the part of the defense counsel who was assigned by the 


District Court and was not individually chosen by the appellant. 


ft any rate, the omission by appellant"s trial counsel in 


| . 
this case is not a fatal one. One of the reasons for Sule 52(b) of the 


Rules of Criminal Procedure is to enable this Court, in precisely such 

situations, to take cognizance of such errors that substantially affect 
| 

a criminal defendant's richts, /s demonstrated, the error here was one 


| 
that affected the substantial richts of appellant and, therefore, it 


falls within the purview of Lule §2(>), Campbell v. United States, supra, 
Douglas v. United States, 99 U.S.fpp.D.C. 232, 239 F.2d 52 (2952), Payton 
v. United States, 95 U.C./pp.D.C, 1, 222 F.2d 794 (1955). 


Ziz. ChUSL SD UNUGULL FUNZSEIENT | 


Lppellee suggests that appellant's counsel hes ignored this 
Court*s admonitions concerning the inefficacy of the constitutional 
argument that it is a cruel and unusual punishment to inoaxcexate: 
without treatment, a narcotics addict for his non-violent, addiction- 
induced possession of narcotics and crimes statutorily inferred fron 


such possession. Towever, appellant's brief advanced the constitutional 


argument fully aware of and despite ~ . the relevant cases cited by 


appellee. The issue was squarely raised below and, while it may never 


17 Except, of course, the unreported case of Worthy v. United tates, 


be reached if this Court reverses on the basis of the other substantial 
grounds, appellant does not wish to abandon the point by failing to raise 
it here, Indeed, appellee would be tze first to point out in any further 
proceedincs azpellant*s failure to presetve this issue. 


Contrary to appellee's sugcestion (Brief, Pace 30, Footnote 20), 


appellant recognized that this case must rely not upon the direct holding 
2/ 
of Robinson v. California, but upon its logical extension in Saster v. 
3 


District of Columbia and Driver v. Zinnant. Tunis Court nas never 
explained the distinction that extends the protection of the mobinson case 
to alcoholics but has, hitherto, failed to protect narcotics addicts as 
well, Without re-raising the issue here on appeal, appellant would deprive 
this Court of the opportunity to consider this important issue, should 

it have to reach it, -The penalties imposed by the applicable laws were 
not designed to jail persons who have violated them without criminal 
responsibility. It is not the constitutionality of the legislative act, 
but its application to appellant, who lacks criminal responsibility, that 
is being challenged! here on constitutional grounds, ‘Tne security of 
society, which appellee invokes in justification of the decision below, 
requires first of 411 the freedom of all of its, members from criminal 


punishment without criminal responsibility. 


V/ (continued from Pace 1@) D.O.Cir [lo.20,322 aff'd by order without 

‘sn’ on February 17, 1967, with dissents, and Zoy v. United 
States, 123 U.S.fpp.D.o., 356 F 12d 725 (1965), upon which appellee 
chiefly relies, tut which decision does not deal with the question of 
constitutionality under the Sighth /mendment. 


2/ 370 U.S. $60, 87 5.ct. 1417, S L.Ed. 2d 758 (1962). 
3/ 124 H.S.App.5.C. 33, 361 F.2d SO (21966). 
4/ 356 F.2d 761: (4th Cir. 1965). 
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For the forecoine reasons it is respectfully requested that 
| 


this Court reverse appellant's conviction remanding the case with len order 
| 
| 

either directing the entry of 2 judgment of not cuilty by reason of 


* : f 5 - . r | 
insanity, or directing a new triel, or directing such other and further 


disposition of the case as this Court may deem just and equitable under 
the circumstances. | 
Respectfully submitted, | 
c FISHE® 


6604 “annoch Court 
Bethesda, Maryland 20034 


THOUS G, FISHED 


fttorney for Appellant 
(Eppointed by this Court) 


SUPPLEMENTAL BRIEF 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


. 21,186 


ALBERT WATSON, JR., Appellant, 
Vv. 


UNITED STATES OF AMERICA, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID G. BRESS, 
United States Attorney. 


ie 


FRANK Q@. NEBEKER, - 
ALBERT W. OVERBY, JR., 
Assistant United States Attorneys. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,186 

ALBERT WATSON, JR., Appelient, 
v. | 

UNITED STATES OF AMERICA, Appelle 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


SUPPLEMENTAL BRIEF 


| 
This memorandum is filed in response to the questions posed 

in this Court's December 13, 1968 opinion regarding disposition of 

the instant case. Those questions are as follows: 
(1) Can and should this Court separate the sentencing |jscheme 

into its distinct provisions and determine whether the excision 

of one or more of the provisions would yield a constitutionally 


| 
permissible sentence? 


(2) If the Congressional scheme is so divisible, which 
| 


provisions must be excised? | 
(3) What sentence would not be excessive under the Eighth 

Amendment? | 
(4) If on the other hand Congress must decide which parts 

of its prescribed sentence it values most, must this Court reverse 

‘the conviction for lack of a law under which appellant can be sen- 


‘tenced, or is there some other less drastic disposition of the case? 


Serie 


We think that these questions must be considered in the light 
of the legislative history of the statute involved which shows that 
Congress intended that a third time offender, even if only a possesso} 
possessor, should be removed from free circulation in society BODES 
considerable period of time. The legislative history of the Nar- 
cotic Control Act of 1956, which increased the penalties permissible 
under 21 U.S.C. 174 and 26 U.S.C. 7237, clearly indicates Congress! 


attempt to establish a uniform sentencing system for narcotic vio- 


lators, see H.Rept. No. 2388, S4th Cong., 2d Sess. (1956). The 


legislative history also shows that Congress intended the mininun 
mandatory penalties set out in 26 U.S.C. 7237 to apply to addicts who 
are merely found to have narcoties in their possession. In this 
regard, consider the following: H. Rept. No. 2388, 84th Cong., 2d 
Sess. (1956), p.2: 


Penalty Provisions. - The penalty provisions of the 
Internal Revenue Code of 1954 applicable to narcotic 
drugs and marihuana would be amended so as to in- 

crease the mandatory minimum sentence in the case of 

the traiticker and increase the ermissive maximum 
Sentence in the case of both the possessor and the 
trafricker. At the present time all tirst otfenders 

are subject to a minimum mandatory sentence of 2 years 
and a permissive maximum of 5 years; all second offen- 
ders, 5 to 10 years; and all third and subsequent 
offenders, 10 to 20 years. For the trafficker, the 
penalties would be made a mandatory minimum of 5 years 
for the first offense and a permissive maximum of 20 
years; and for second and subsequent offenses the manda- 
tory minimum would be 10 years with a permissive maximum 


H. Rept. No. 2388, 84th Cong., 2d Sess. (1956), p. 4s: | 


of 40 years. For sale offenses and conspiracies 
to commit sale offenses by an adult with respect 
to a juvenile (under age 18) the bill provides a 
mandatory minimum sentence of 10 years and a maxi- 
mum permissible sentence of 40 years. The narcotic 
or marihuana possessor, as distinguished Trrom e 
trafficker, would continue to be sub iee to the 
present minimum mandatory sentences ut would be 
Subject to permissive maximum sentences of 10, 20, 
and 40 years for first, second, third, and subse- 
quent offenses, respectively. There would be a 
prohibition on the granting of probation, suspension 
of sentence, or parole with respect to any of the | 
increased penalties applicable to traffickers. Rhese 
mitigations of sentences would continue to be avail- 
able in the case of the first offender possessor. | 
The mandatory fine of not to exceed $2,000 for all | 
narcotic drug and marihuana law violations would be 
made discretionary with the maximum limit increased 
to $20,000. (Hmphasis supplied. ) 


| 

Penalties. - Section 4 of H.R. 11619 would amend the 
penalty provisions of the Internal Revenue Code of) 
1954 relating to narcotic drugs and marihuana. Penal- 
ties (unless otherwise stated) that would be provided 
by the section are: 

First offense - a discretionary fine of not more 
than $20,000 and imprisonment for not less than 2 | 


years or more than 10 years. 


than $20,000 and imprisonment for not less than 5 


| 
Second offense - a discretionary fine of not BES 
years 
nor more than 20 years. 


Third or subsequent offense - a discretionary fine 
of not more than $20,000 and imprisonment for not less 
than 10 years nor more than 40 years. | 
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The above penalties would be applicable to persons 
in illegal possession. 


No probation, suspension of sentence, or parole 
would be granted to a second or subsequent offender. 
The indeterminate sentence law otherwise applicable 
to offenses committed in the District of Columbia 
would not apply to offenses punishable under this 
section. Under present law the minimum sentences 
for all offenses are the same as those proposed in 
this section, ‘but the maximum sentences under the 
present law are just half the length of the sentences 
proposed in this section. Present law provides for 
a mandatory fine of not more than $2,000 for all of- 
fenses. The prohibition of parole for second and sub- 
sequent offenders is new. The inapplicability of the 
District of Columbia indeterminate sentence is also 
new. (Emphasis supplied.) 


102 Cong. Rec. 10687-10688 (1956): 


MR. COOPER: *!* * Under present law the penalties con- 
tained in the Internal Revenue Code provide for a mini 
mum mandatory sentence of 2 years for a first offender 
with a permissive maximum up to 5 years. A second of- 
fender is subject to a minimum mandatory sentence of 

5 years with a permissive sentence up to 10 years. A 
third and stbsequent offender is subject to a minimum 
mandatory sentence of 10 years with a permissive maxi- 
mum up to 20 years. No distinction is made in present 
law as between a possessor and a trafficker. Present 
Taw also provides a mandatory fine for all offenses 

of up to $2,000. In the case of first offenders, pro- 
bation and suspension of sentence is permitted. This 
is not true in the case of second and subsequent of- 
fenders. 


The bill, in section 4, provides for increased 
penalties for violations of the narcotie and marihuana 
laws. In the case of possessors, the same minimum 
mandatory sentences would be appiied under tne bill 
as in present law. The bill raises the permissive 
maximum sentences from 5 to 10 years in the case of 
a first offender, 10 to 20 years in the case of a 
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second offender, and 20 to 40 years in the case of 
a third and subsequent offender. The bill also pro- 
vides for a discretionary fine for all offenses of 
up to $20,000. 

A distinction would be made between the possessors 
and traffickers. Traffickers would be subject to a 
minimum mandatory sentence of 5 years and a permissive 
maximum sentence of up to 20 years. Second and sub- 
sequent offenders would be subject to a minimum man- 
datory sentence of 10 years with a permissive maxi- 
mum sentence of up to 40 years. An adult who sells 
or otherwise furnishes a minor (a person under the 
age of 18) marinuana or narcotics, would be subject 
to a minimum mandatory sentence of 10 years with a 
permissive maximum sentence up to 40 years. 


Probation, suspension of sentence, and parole would 
be permitted only in the case of a first offender | 


possessor. | 


The bill would make the Federal law applicable to 
the District of Columbia in lieu of the present in- 
determinate sentences. (Emphasis supplied.) 


It may be noted that, in 1966, during Congressional discussion 
of the measure which later became Title II of the Narcotic Addict 
Rehabilitation Act (18 U.S.C. 4251 et seq.) - which provides for 

rehabilitation commitment of qualified addicts convicted of crime - 
| there was no indication of an intent to change the minimum mandatory 


sentence provisions of 26 U.S.C. 7237 as they apply to possessors of 


narcotics. In this regard, see 112 Cong. Rec. 11793 et seq. (1966). 


Consider also the following, 112 Cong. Rec. 11813: 


MR.. McCULLOCH: * * * In comtemplation of the 
law, the state of addiction is a state of ill- 
ness. As the Supreme Court held in the Robinson 
case, the law can no more punish a man solely for 
being an addict than it can punish him for being a 
leper. However, the overwhelming number of autho- 
rities agree that it is the addict - not alone the 
pusher - who creates new addicts. The disease 
therefore is contagious, since every addict is a 
carrier. Criminal laws appropriately operate to 
control the spread of the infection. 
It may also be noted that Title II of the Narcotic Addict Rehabi- 
litation Act excludes from its provisions "an offender who has 
peen convicted of a felony on two or more prior occasions," 18 
U.S.C. 4251(f)(4). Title I of the Act, which authorizes (in lieu 
of prosecution) civil commitment of certain narcotic, addicts who 
are charged with a federal offense, has the same exclusion, 28 
U.S.C. 2901(g)(4). It is apparent therefore that Congress then 
felt that consistent narcotic offenders were a danger to society 
who had to be removed, no matter what the reason for their con- 
sistent violations of the law. 
Subject to constitutional protections such as due process and 
the prohibition against cruel and unusual punishment, Congress has 
the power to determine what acts shall constitute federal crimes 


and what punishment should be meted out after determination of 


guilt, Chandler v. Johnston, 133 F.2d 139 (C.A. 9; 1943); Bell v. 


United States, 349 U.S. 81 (1955); Smith v. United States, 284 F.2d 


Gk 


' 789, 791 (C.A. 5; 1960). Congress may specify how and in what 


manner imprisonment shall be served and may set conditions | re- 
| 


| 
' garding curtailment of punishment, Van Buskirk v. Wilkinson, 216 
| 


F.2d 735 (C.A. 9, 1954). The Government is of the view that 
Congress, in making the mandatory minimum sentence provisions 
of 26 U.S.C. 7237 applicable to narcotic possessors acted within 
the limits of its constitutional power and that the sentence 


imposed in this case cannot be said to constitute cruel and 


unusual punishment. | 


if, despite the legislative history, this Court adheres to 
the position taken in its original @pinion, viz., that a 10 year 
sentence without probation or parole is, in the circumstances of 
this case, cruel and unusual, it nevertheless remains clear that 
Congress intended that multiple narcotic offenders be imprisoned 
for whatever period of time is constitutionally permissible. 
Bearing this in mind, the only possible alternative that suggests 
itself, which would accommodate the views of this Court and the 
will of Congress, would be to delete so much of Section 7237(a) as 
eliminates the possibility of parole for third and subsequent of- 


fender addicts found in possession of narcotics needed to| satisfy 
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their habit. Such a holding would be based on the severability 
clause, 26 U.S.C. 7852, and on the rationale that the "cruel 
and unusual" aspect of this case is not the mandatory 10 year 
sentence but, rather; appellant's inability to qualify for 


parole while serving that sentence. 


/s/ DAVID G. BRESS 
DAVLD G. BRESS 
United States Attorney 


/s/ FRANK Q. NEBEKER 
FRANK Q. NEBEKER 
Assistant United States Attorney 


s/ ALBERT W. OVERBY, JR. 
ALBERT W. OVERBY, JR. 
Assistant United States Attorney 
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STATEMENT OF THE CASE 


In a two-count indictment filed June 20, 1966, 
appellant was charged with having “purchased, sold, 
dispensed, and distributed" a narcotic drug under 
26 U.S. Code § 4704(a), and with having "facilitated 
the concealment and sale" of a narcotic drug under 


21 U.S. Code § 174. Trial by jury in May, 1967, 


resulted in a verdict of guilty as to both counts. 
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Judgment of conviction was rendered, and appellant 
was sentenced to a ten-year term of imprisonment on 
each count, the sentences to run concurrently with 


each other. 


Proceedings Below 


The government's case consisted of proof that, 


on April 22, 1966, appellant was in possession of 


thirteen capsules containing heroin hydrochloride, 
a narcotic drug, and that no federal tax stamps we 
affixed to the envelope in which the capsules were 
found. These capsules were obtained from appellan 
inside an apartment for which police had obtained 
search warrant. 

Appellant's defense was insanity, in support 
of which he produced two witnesses, a psychiatrist 
and a psychologist, both of whom had examined him | 
at Saint Elizabeths Hospital, Both agreed that 
appellant was a narcotic addict with underlying 
mental pathology, characterized by Dr. Baughman, 
the psychiatrist, as a schizoid personality disorder 


and by Dr. Stammeyer, the psychologist, as a paranoid 
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personality disorder. From the psychiatric testi- 
mony the following history of appellant emerged. 
Appellant became addicted to morphine at a 
U. S. Army Hospital in Japan where he was being 
treated for injuries received in the Korean War. 
After the morphine was discontinued, a Japanese 
nurse slipped appellant heroin to ease his pain. 
He has been a heroin addict since that time. Follow- 
ing his release from military service, appellant 
incurred two convictions for violations of the 
federal narcotics laws. In 1963, while on parole 
from the second conviction, appellant voluntarily 
reported to his parole officer that he was physically 
addicted and that he desired institutional treatment, 
where upon he was admitted to the U. S. Public Health 
Service Hospital at Lexington, Kentucky, as a parole 
violator. He remained at Lexington for two years. 
Released in May, 1965, appellant abstained from drug 
abuse until February, 1966. Apart from periods during 
which appellant was incarcerated, this nine-month 
interregnum is apparently appellant's only significant 


addiction-free period since the Korean War. During this 
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period appellant studied for the Baptist ministry, 


| 
but dropped out of school two weeks before ordination 


and relapsed to heroin use. Both defense witnesses 
agreed that appellant's "25-capsule-a-day" habit was 
the result of his mental pathology. Regarding ap- 
pellant's physical dependence on heroin during Apri 
1966, Dr. Baughman testified: 


Well, this is what he 
tells us, that is that 
he was on drugs at that 
time. The only conclusive 
evidence or proof that we 
have other than his own 
statement is the fact that 
he does have numerous 
needle scars in his arms, 
which indicates he has 
been a narcotics user for 
a long time. 


The prosecution rebuttal psychiatrist, Dr. | 
| 


Platkin, agreed that appellant was a chronic narcotic 
addict for whom it would be extremely difficult to 
resist drug use, but disputed with his colleagues |on 
the question of mental disease. Dr. Platkin found 
in appellant some of the traits that Dr. Baughman 
had found symptomatic of a schizoid personality dis- 


order, but to Dr. Platkin these traits were not 
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sufficiently pronounced to justify a diagnosis of 
mental illness. Dr- Platkin agreed that narcotic 
addicts manifest an "overwhelming" physical need 
for arugs, but pointed out that many addicts manage 
to abstain for limited or even extended periods of 
time. 

Defense counsel's motion for judgment of 
acquittal by reason of insanity and on the ground 
that incarceration of appellant would constitute 
cruel and unusual punishment was denied. Following 
summation and charge, the jury returned a verdict 
of guilty on both counts. Defendant was sentenced 
to a ten-year term of imprisonment on each count, 
the sentences to run concurrently with each other. 
The court recommended that the U. S. Public Health 
Service Hospital at Lexington, Kentucky, be desig- 
nated as the place of confinement, but this recom- 
mendation was not followed, and appellant is 
presently incarcerated in District of Columbia 


penal facilities. 
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Appeal to This Court 


Leave to appeal in forma pauperis having been 
| 


granted, appellant urged this Court: (1) that he was 


| 
entitled to a judgment of acquittal by reason of 


| 

insanity; (2) that the trial court's insanity charge 
was defective; and (3) that his prison sentence 
constituted cruel and unusual punishment. At oral 
argument the Court asked counsel for the government 


why appellant had not been sent to the Lexington 


Hospital in accordance with the sentencing court's 


| 
recommendation. Appellee's Supplemental Brief of | 
| 


January 30, 1968, advised the Court that "the 
aforementioned hospital ceased accepting for treat- 
| 


ment persons serving regular prison terms. The 
hospital now takes persons who can quality under 
the Narcotic Rehabilitation Act. ... Appellant 


could not qualify because of his prior narcotics 
| 


convictions." 


By opinion dated December 13, 1968, the Court, 
per Bazelon, Ch.J., rejected the first two conten+ 


| 
tions, but held that the mandatory ten-year prison 
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sentence, without hope of probation or parole, 
resting as it'did on bare possession by an addict 
of a half-day's supply of his narcotic, was too 
severe -- "both in its length and in its callous 
disregard for' appellant's obvious need for treat- 
ment" -- to withstand Eighth Amendment scrutiny. 
Accordingly, the Court invited briefs addressed to 
the matter of! an appropriate and permissible dis- 
position of appellant under the federal statutes 
previously mentioned. 

Judge McGowan, concurring, believed “that 
Robinson [v. California, 370 U.S. 660 (1962)], so 
long as it stands, compels either invalidation of 
those statutes as applied to a record like the one 
before us, or an interpretation of them as limited 


to trafficking -- an offense neither alleged nor 


proved here." See Watson v- United States, D.C. Cir., 


No. 21,186, Dec. 13, 1968. 


1/ ; 


="tren years is the minimum term of imprisonment 
permitted by statute in the case of one convicted 
of his third federal narcotics offense. See 21 
U.S.C. § 174; 26 U.S.C. §§ 4704(a), 7237 (a)- 
Neither probation nor parole may be granted, see 
21 U.S. Code § 174; 26 U.S.C. § 7237(d).- 
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On April 18, 1969, this Court, en banc, sua 
| 


sponte vacated the above opinions and ordered oral 


argument before the full Court. 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 


U. S. Const., amend. VIII: 
“Excessive bail shall not be required, nor) 
excessive fines imposed, nor cruel and unusual 


punishments inflicted." 


Jones-Miller and Harrison Acts 
21 U.S. Code § 174: 


“Whoever fraudulently or 
knowingly imports or brings 
any narcotics into the United 
States or any territory under 
its control or jurisdiction, 
contrary to law, or receives, 
comeals, buys, sells or in 
any manner facilitates the 
transportation, concealment, 
or sale of any such narcotic 
drug after being imported or 
brought in, knowing the same 
to have been imported or 
brought into the United States 
contrary to law, or conspires 
to commit any of such acts in 
violation of the laws of the 
United States shall be im- 
prisoned not less than five 
or more than twenty years and, 
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in addition, may be fined not 
more than $20,000. For a second 
or subsequent offense (as deter- 
mined under section 7237(c) of 
the Internal Revenue Code of 
1954), the offender shall be 
imprisoned not less than ten or 
more than forty years, and, in 
addition, may be fined no more 
than $20,000. 


"Whenever on trial for a 
violation of this section the 
defendant is shown to have or 
have had possession of the 
narcotic drug, such possession 
shall be deemed sufficient 
evidence to authorize convic- 
tion unless the defendant 
explains the possession to 
the satisfaction of the jury." 


26 U.S. Code § 4704 (a): 


(a) “It shall be unlawful 
for any person to purchase, 
sell, dispense or distribute 
narcotic drugs except in the 
original stamped package or 
from the original stamped 
package; and the absence of 
appropriate taxpaid stamps 
from narcotic drugs shall be 
prima facie evidence of a 
violation of this subsection 
by the person in whose posses- 
sion the same may be found." 
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26 U.S. Code § 7237: 


(a) "... For a third or 
subsequent offense [under 
Section 4704(a)] the offender 
shall be imprisoned not less 
than 10 or more than 40 years 
and, in addition, may be 
fined not more than $20,000." 


kek 


(d) “Upon conviction {under 
Section 174 or for a second or 
subsequent 4704 (a) offense] 
the imposition or execution 
of sentence shall not be sus- 
pended, probation shall not 
be granted and ... [18 U.S.C. 
§ 4202] shall not apply." 


Federal parole 
18 U.S. Code § 4202: 


"A Federal prisoner ...- 
wherever confined and serving 
a definite term or terms of 
over one hundred and eighty 
days, whose record shows that 
he has observed the rules of 
the institution in which he 
is confined, may be released 
on parole after serving one- 
third of such term or terms. 
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Narcotic Addict Rehabilitation Act of 1966 
18 U.S. Code § 4251: 


"As used in this chapter— 
(a) ‘Addict' means any 
individual who habitually 
uses any narcotic drug as 
defined by section 4731 of 
the Internal Revenue Code 
of 1954, as amended, so as 
to endanger the public morals, 
health, safety, or welfare, or 
who is or has been so far 
addicted to the use of such 
narcotic drugs as to have lost 
the power of self-control with 
reference to his addiction. 


xk ke 


"(f) ‘Eligible offender’ 
means any individual who is 
convicted of an offense 
against the United States, 
but does not include— 


(1) an offender who is 
convicted of a crime of 
violence. 

(2) an offender who is 
convicted of unlawfully im- 
porting or selling or con- 
spiring to import or sell a 
narcotic drug, unless the 
court determines that such 
sale was for the primary 
purpose of enabling the 

. offender to obtain a narcotic 
drug which he requires for 
his personal use because of 
his addiction to such drug. 


kk *& 
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(4) an offender who has been 
convicted of a felony on two 

or more prior occasions. 

(5) an offender who has been 
committed under Title 1 of the 
Narcotic Addict Rehabilitation 
Act of 1966, under this chapter, 
under the District of Columbia 
Code, or under any State proceeding 
because of narcotic addiction on 
three or more occasions. 


Examination 

"Tf the court believes that an 
eligible offender is an addict, it 
may place him in the custody of 
the Attorney General for an ex- 
amination to determine whether 
he is an addict and is likely to 
be rehabilitated through treatment... 


Commitment 

“ (a) Following the examination 
proviced for in section 4252, if 
the court determines that an 
eligible offender is an addict and 
is likely to be rehabilitated 
through treatment, it shall commit 
him to the custody of the Attorney 
General for treatment under this 
chapter, except that no offender 
shall be committed under this 
chapter if the Attorney General 
certifies that adequate facilities 
or personnel for treatment are un- 
available. Such commitment shall be 
for an indeterminate period of time 
not to exceed ten years, but in no 
event shall it exceed the maximum 
sentence that could otherwise have 
been imposed.... 
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§ 4254. Conditional release 


"an offender committed under 
section 4253(a) may not be con- 
ditionally released until he has 
been treated for six months 
following such commitment in an 
institution maintained or ap- 
proved by the Attorney General 
for treatment. The Attorney 
General may then or at any time 
thereafter report to the Board 
of Parole whether the offender 
should be conditionally released: 
under supervision. After receipt 
of the Attorney General's report, 
and certification from the 
Surgeon General of the Public 
Health Service that the offender 
has made sufficient progress to 
warrant his conditional release 
under supervision, the Board may 
in its discretion order such a 
release. ... 


§ 4255. Supervision in the community 


"an offender who has been 
conditionally released shall 
be under the jurisdiction of 
the Board as if on parole under 
the established rules of the 
Board and shall remain, while 
conditionally released, in the 
legal custody of the Attorney 
General. The Attorney General 
may contract with any appropriate 
public or private agency or any 
pérson for supervisory aftercare 
of a conditionally released 
offender. ... 
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SUMMARY OF ARGUMENT 
I. 

The cruel and unusual punishment clause of the 
Eighth Amendment imposes a bar to punishment in this 
case. Robinson v. California, 370 U.S. 660 (1962). 
The addict's possession of a small amount of narcotics 
is by definition of addiction involuntary and insepa- 
rable from his status. In addition, imprisonment of 


an addict serves no deterrent or rehabilitative | 


| 
function. It is a response to sickness unworthy of 


oo etn y-e! : | 
a civilized society. 


II. 


The availability of an insanity defense does | not 
bridge the constitutional gap discussed in Argument 
I. The Durham-MacDonald rule, as applied to narcotic 


addiction by this Court, generally requires a showing 
| 


of mental illness apart from the addiction for ex- 


culpation, even in cases where, as here, the offense 


| 
of possession was the product of overwhelming 


pharmacological compulsion. 
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By the adoption of a formulation for determin- 
ing the addict's criminal responsibility involving 
duress or compulsion, but not tied to the mental 
illness model, the difficulties presented in this 
and other cases would be substantially alleviated. 
But so long as the addict is obliged to avail himself 
of the insanity defense, he will be convicted for 


blameless acts. 


Tit. 


The Narcotic Addict Rehabilitation Act of 1966, 
designed to temper the harshness of the Federal 
Narcotics laws, cannot be applied to appellant be- 
cause of his two prior narcotics offenses. Since 
the purpose of this exclusion is to preclude from 
benefits under the Act those individuals not 
amenable to treatment and rehabilitation, and since 
appellant’s classification bears no relevance to 
this purpose, the exclusion as applied to appellant 
violates equal protection. However, this problem 
and the Eighth Amendment problem may be obviated by 
construing Sections 4704(a) and 174 as inapplicable 


to addict-possessors. 
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ARGUMENT 


Introduction 


The statutes under which appellant was con- 
victed and sentenced are harsh indeed in their 


application to a narcotic addict. This Court has, 


ever the past several years, been confronted with 
| 
a variety of challenges to criminal convictions in 

2/ 


cases similar to the one at bar. Many of these, 


challenges have been to the criminal responsibility 
of the addict, an especially troubling issue in 
cases where addicts found in possession of small 


amounts of narcotics are dealt with as severely as 


large-scale traffickers. Congress has recognized 
| 
this anomaly in its enactment of the Narcotic Addict 
Rehabilitation Act of 1966, which was designed to 


| 
temper the penal sanctions and to provide treatment 


for most offenders afflicted with the addiction disease. 


2/see, e.g., Gaskins v. United States, F.2d 
(No. 20,252, decided Dec. 20, 1967) (insanity defense) ; 
Castle v. United States, 120 U.S. App- D.C. 398, 347 

F.2d 492, cert. denied, 381 U.S. 929 (1965) (cruel| and 
unusual punishment and pharmacological duress); 
Hutcherson v. United States, 120 U.S. App. D.C. 274, 

345 F.2d 964, cert. denied, 382 U.S. 894 (1965) (cruel 
and unusual punishment and prosecutorial discretion) . 
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This brief attempts to explore interrelated 
issues involving the criminal responsibility of the 
narcotic addict charged with possession of drugs. 
Argument I urges the Eighth Amendment as a bar to 
any punishment in this case on the basis of Robinson 


v. California. Argument II focuses on the inadequacy 


of the insanity defense as a solution to the problem 


exposed by the record in this case, but suggests 
that a formulation based upon pharmacological duress 
or compulsion might present an appropriate vehicle 
for the determination of criminal responsibility. 
Argument III recognizes, however, that the problem 
in this case would in large measure be obviated if 
appellant could be treated under the Narcotic Addict 
Rehabilitation Act, from which he is excluded as a 
twice previously convicted offender. The brief 

thus necessarily confronts the issue of whether 

this exclusion is valid and concludes that it 
deprives appellant of equal protection of the law. 


Argument III maintains that both the cruel and 
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unusual punishment and the equal protection of the 


law problems inherent in the sentencing of appellant 
| 


could: be avoided by construction of the narcotic 
penal statutes as inapplicable to addict-possessors. 
The basic position of Amicus is that punish- 


| 
ment without treatment on the record presented in| 


this case violates the Constitution, the moral 
conscience of society, and common sense. Argument 
| 
IV therefore sets forth alternative dispositions 
which might be employed to achieve justice. 
I - PUNISHMENT OF A NARCOTIC ADDICT FOR POSSESSION 
OF A SMALL QUANTITY OF HEROIN VIOLATES THE 


EIGHTH AMENDMENT PROHIBITION OF CRUEL AND 
UNUSUAL PUNISHMENTS. 


| 
In Robinson v. California, 370 U.S. 660 (1962), 


the Supreme Court struck down a California statute 


| 
authorizing criminal conviction and punishment upon 
| 


proof of narcotic addiction. The Court recognized 


that the status of narcotic addiction is an illness; 


indeed, the Court added, “it is apparently an illness 
1 3 / 


which may be contracted innocently or involuntarily." 
| 
| 


3/370 U.S. at 667. See Robinson, The Drug Addict as 


a Patient 62 (1956). | 
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To imprison a person thus afflicted as a criminal, 
concluded the Court, is to inflict a cruel and un- 
usual punishment in violation of the Eighth Amendment. 
In a concurring opinion, Justice Douglas noted 
that the Eighth Amendment ban had traditionally been 
invoked only against extremely barbarous punishments 


or punishments grossly disproportionate to the gravity 
4/ 
of the offense charged. In the case of an addict, 


however, he pointed out that any punishment must fall 
because "cruel and unusual punishment results not 


from confinement, but from convicting the addict of 
5/ 


Robinson thus illustrates the principle 


that the meaning of the Eighth Amendment prohibition, 
6/ 


though perhaps never "exactly decided," is drawn 


4/ 

~ See, e.g., Weems v- United States, 217 U.S. 349 
(1910); Jordan v.- Fitzharris, 257 F.Supp- 674 (N.D. 
Cal. 1965); State v. Evans, 245 F.2d 788 (Idaho 
1952); see generally Note, The Cruel and Unusual 
Punishment Clause and the Substantive Criminal Law, 
79 Harv. L-Rev. 635 (1965) - 


5 
= 370 U.S. at 676. 


—weems v. United States, supra note 4 at 368. 
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"from the evolving standards of decency that mark | 
“ 4 7 p 
the progress of a maturing society." L/, Narcotic 


addiction is an involuntary condition the hallmark 


of which is an overpowering compulsion to maintain 


the status of addiction through continual use of the 
8 : A pera - 
Fee! Furthermore, since narcotic addiction is 4 


9/. 


chronic relapsing illness,= repetition of the 


EE EEE 


7/ Trop v. Dulles, 356 U.S. 86, 101 (1958). 
| 
8/ All definitions of narcotic addiction stress the 
overwhelming compulsion of the addict to continue: 
drug use. See the @efinition proposed by the Yorld 
Health Organization's Expert Committee on Addiction- 
Producing Drugs, in President's Advisory Comm'n. on 
Narcotic and Drug Abuse, Final Report 101 (1963); 
Eady, Halbach, Isbell & Seevers, Drug Dependence: | 
its Significance and Characteristics, 32 Bull. yorld 
Health Org. 721, 722, 724 (1965); Drug Addiction: 
Second Report of the Interdepartmental Committee, 
International Journat of the Addictions 131 (1966 
Kolb, Drug Addiction 4 (1962); Cameron, Addiction 
Current Issues, 120 Am.J.Psychiatry 313, 315 (196 
Lindesmith, Problems in the Social Psychology of 
Addiction, in “Jilner & Kussebaum, Narcotics 118, | 
121 (1965). 


9/ See Maurer & Vogel, Narcotics and Narcotic Addiction 
225 (3a ed. 1967). These authors compare addiction 

to other chronic relapsing disorders such as high 
blood pressure, tuberculosis, diabetes, and cancer. 
See also Mental Health Monograph No. 2, infra note 

62, and text accompanying note 62; Rehabilitating the 
Narcotic Addict 69 (HET pub. 1967); Silberman, Aspects 
of Drug Addiction 81-85 (1967). 
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cycle of drug abuse following periods of abscinence 
is merely symptomatic of the disease. Punishment 
would therefore violate the admonition of Holmes: 
"taj law which punished conduct which would not be 
blameworthy in the average member of the community 


10/ 
would be too ‘severe for that community to bear." 


In Trop v. Dulles, 356 U.S. 86 (1958), the 


Court held the punishment of denationalization for 
the crime of wartime desertion barred by "the 


principle of civilized treatment guaranteed by the 
i1/ 
Eighth Amendment." In a concurring opinion 


Justice Brennan suggested that resolution of the 
Eighth Amendment issue is aided by consideration 

of whether a particular penalty bears any reasonable 
relation to the legitimate ends of punishment. He 
pointed out that denationalization of a citizen is 


the very antithesis of rehabilitation, and that 


10/ 
— Holmes, The Common Law 50 (1948). See Morissette 


v. United States, 342 U.S. 246, 250 n.4 (1952) : 
“Historically, our substantive criminal law is based 
upon a theory of punishing the vicious will. It 
postulates a free agent confronted with a choice 
between doing right and doing wrong and choosing 
freely to do wrong." Bazelon, The Concept of Respon- 
sibility, 53 Geo. L.J. 5 (1965) - 


1/356 U.S. at 99. 
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this penalty serves no deterrent function in addition 


to that provided by the death penalty, which is | 


available for the offense committed. He concluded, 


therefore, that denationalization of the offender 
12/ 
served cnly the interest of "naked vengeance." 


Justice Brennan's reasoning further emphasizes 


the barbazity of the punishment imposed in this case. 


The possession of drugs by an addict, who “by defini- 
| 
tion ... has a constant need for drugs, which obviously 


must be purchased and possessed before they can be) 
13/ 14/ 
consumed, " is demonstrably undeterrable. Th 


22/ya. at 112. 


13/president' s Commission on Law Enforcement and 
Administration of Justice, The Challenge of Crime 
in a Free Society 221 (1967). 


14/ sane gin 
‘The prestigious President's Advisory Commission 
on Narcotic and Drug Abuse, headed by Judge Prettyman, 
reported: 


The Dureau of Narcotics maintains that the 
resent severe penalties act as a powerful 
eterrent. The Commission does not agree. AS, 

the Commission pointed out in its introduction, 
it is difficult to believe that a narcotic 
addict who is physically and psychologically 
dependent on a drug will forego satisfaction 
of his craving for fear of a long prison sentence. 
--- The weakress of the deterrence sition is 
proved every day by the fact that the illicit 
traffic in narcotics and marijuana seneiniosn 
The President's Advisory Comm'n on Narcotic and Drug 
Abuse, Final Report 40 oe) a oes also Joint ABA-AMA 
Committee on Narcotic Drugs, Drug Addiction: Crime or 
Disease? 163 (1961). 
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tragic history of this very appellant attests to 
this truth. Furthermore, a ten-year sentence with- 
15/ 

out parole | actually militates against rehabili- 
16/ 

tation. 2s the record in this case demonstrates, 

the prisoner with such a sentence has no opportunity 

to be sent to a treatment facility, such as the U. S. 

Public Health Service Hospitals at Lexington, Kentucky 

and Fort Worth, Texas, which are reserved for addicts 

committed pursuant to the Narcotic Addict Rehabilita- 

17/ 
tion Act of 1966. Additionally, the availability 


of supervision on parole following the addict's 


5/ 
See note l, supra. 


16/ 
"See Supplemental Memorandum of Appellee filed 


January 30, 1968. At oral argument the Court 
inquired of counsel for the government why the 
recommendation of the sentencing judge that appellant 
be committed to the Lexington Hospital for service 
of his sentence had not been implemented. counsel 
responded: "(T]he aforementioned hospital ceased 
accepting for treatment persons serving regular 
prison terms. The henpital now takes persons who 
can qualify under the Narcotic Rehabilitation Act. 
.-- Appellant could not qualify because of his 
prior narcotics convictions." 


17/ see note 51 infra. 
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release from an institution is now regarded as the 


sine qua non of an effective program of rehabilita- 

18/ | 

tion. A recently reported twelve year follow-up 
i 


study of 100 New York City addicts released from — 
the Lexington Hospital reached the following Janel 
clusions: "[MJandatory sentences (prison terms 
without chance of parole) neither cure nor deter. 
...- Imprisonment alone can have little meaning for 
the addict who daily risks and sometimes strives 
for suicide, and the only value of the long sentehce 
is that it can be transmuted into constructive 
19/ 
parole." 


Dictum in Robinson, however, affirmed the 


power of a State to impose eriminal sanctions for 


38 | 
1/06 Rehabilitating the Narcotic Addict (HEW pub. 


1967), especially Carrick, Southmore House: Use of 

a “Halfway" House and Integrated Community Approaches 
in the Posthospital/Correctional Institution Rehab- 
ilitation of Narcotic Addicts, id. at 219; Diskind, 
The Role of the Parole Officer or the Use of the 
Buthoritative Casework Approach, id. at 285; Vaillant 
& Rasor, The Role of Compulsory Supervision in the 
Treatment of Addiction, 30 Fed. Probation, June, 
1966 p. 53. 


19/ 
Vaillant & Rasor, supra. 
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20/ 
the purchase or possession of narcotics. Nor 


@id the Court explicitly limit the applicability 
of these sanctions to traffickers or non-addicts. 


Most of the cases since Robinson have blinked the 
21/ 


anomaly of punishing the addict-possessor. 


Justice White, concurring in Powell v. Texas, 392 
U.S. 514 (1968), addressed himself to the point: 


If it cannot be a crime to 
have an irresistible compulsion 
to use narcotics, Robinson v. 
California, ... I do not see 
how it can constitutionally be 
a crime to yield to such a com- 
pulsion. Punishing an addict 
for using erugs convicts for 
addiction under a different 
name. ... Unless Robinson is 
to be abandoned, the use of 
narcotics by an addict must 
be beyond the reach of the 
criminal law.=< 


20/359 U.S. at 664. 


21/see, e.g., People v. Nettles, 34 Ill. 2d 52, 213 
N.E.2d 536 (1966), cert. denied, 386 U.S. 1008 (1966), 

‘As Judge Bazelon suggested 
in Hutcherson v. United States, 120 U.S. App. D.C. 
274, 287, 345 F.2d 964, 977 (1965), these cases rest 
on an “unexamined assertion of voluntariness." 


— 392 U.S. At 548-49. Justice White's vote was 
essential for affirmance in Powell. 
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| 
| 
The opinion of the Court in Powell, affirming 


the conviction of an alcoholic for public intoxicar 
| 
tion, rejected the cruel and unusual punishment 


argument because: 


[Powell] was convicted, not 
for being a chronic alcoholic, 
but for being in public while 
drunk on a particular occasion. 
The State of Texas thus has not 
sought to punish a mere status, 
as California did in Robinson; 
nor has it attempted to regulate 
appellant's behavior in the pri- 
vacy of his own home. Rather, 
it has imposed upon appellant a 
criminal sanction for public 
behavior which may create sub- 
stantial health and safety 
hazards, both for appellant and 
for members of the general 
public, and which offends the 
moral and esthetic sensibilities 
of a large segment of the com- 
munity. This seems a far cry 
from convicting one for being 
an addict, being a chronic 
alcoholic, being “mentally ill 
or a leper. ..."== 


Justice Marshall's opinion for the Court also rested 
| 
on the following factors: (1) The nature of the 


alcoholism disease is the subject of widespread 


! 
disagreement within the medical profession; (2) The 


23/392 u.s. at 532 (1968). 
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medical profession has not developed a coherent 
approach to the problem of treatment of alcoholics, 
and treatment facilities are almost totally lacking 
throughout the country; (3) The record did not 
adequately support findings that Powell was unable 
to abstain from drinking in the first place, and 
that Powell, after commencing to drink, lost control 
ever his ingestion of alcohol. 

24/ 


However valid these arguments, they serve 


also to distinguish the instant case, which should 


be controlled by Robinson. The Powell opinion 


24/ 

In State’ v. Fearon, 166 N.W.2d 720 (Minn. 1969), 
the court held that a chronic alcoholic could not 
be convicted under a Minnesota statute penalizing 
intoxication "by voluntarily drinking intoxicating 
liquors." The testimony established that the ap- 
pellant had not drunk voluntarily. The court cited 
Powell in support of its decision, pointing out that 
Mr. Justice White's crucial vote for affirmance was 
based on his belief "that since there was no evidence 
the defendant was homeless, the state could convict 
him [Powell] of drunkenness in a public place although 
it could not convict him of drunkenness alone." Id. 
at 724. The court also said its decision "is in line 
with the position taken by most authorities on the 
use of the criminal system in dealing with the alco- 
holic problem." Ibid. 
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deplored "the almost complete absence of faciliti 
and manpower" for treatment of the nation's 4,000,000 
alcoholics, but felt that the use of the criminal 
process could be justified in the a "of a better 
25 


world for these unfortunate people.” By contrast, 


the Federal Bureau of Narcotics reported 62,045 


addicts in the United States as of December 31, 1967, 


of which 32,347 and 7,457 are to be found in New York 


and California, with the two greatest addict popula- 


tions, respectively. The District of Columbia ig 
26/ 

reported to have 1,106 addicts. The federal | 

| 


narcotic treatment hospitals at Lexington and Fort 
Worth and the sophisticated narcotic addiction 
treatment programs of New York and California, as 
well as those of other states, are described in a 
book recently published by the U. S. Department of 
Health, Education, and Welfare entitled Rehabilitating 


27/ 
the Narcotic Addict. This is not to say that 


S/392 u.s. at 530. 


26 
28/spese figures are taken from U.S. Treasury Dep't., 
Traffic in Opium and Other Dangerous Drugs 47, 55 (1968) . 


27/ 
—"U.S-G.P.0. 1967. 
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medical science has solved the addiction problem; 
however, to the extent that Justice Marshall's 
arguments reflect a belief that the number of alco- 
holics and dearth of facilities necessitate retention 
of penal sanctions as the only humane recourse, they 
28/ 
are inapplicable in the case of narcotic addiction. 

In any event, it is logically impossible to 
distinguish this case from Robinson. As Judge McGowan 
pointed out in his opinion in this case, appellant's 
possession of heroin is “realistically inseparable 

29/ 
from the status of addiction." That appellant is 
an addict is the consensus of the medical testimony 
below. Indeed, the record makes clear that appel- 


lant is one of those unfortunates whose addiction 


was innocently and involuntarily contracted in an 


28/_. . : RAL é 
28/nitte III of the Narcotic Addict Rehabilitation 


Act of 1966, P.L. 89-793, 80 Stat. 1444 (Nov. 8, 
1966), provides for voluntary commitment of an 
addict to federal inpatient and posthospitalization 
facilities upon petition by an addict or person 
related to him. 


29/_.. 
Slip op. at 21. 
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Army Hospital. He has been an addict ever since, 


and the instant case grows out of his latest relapse. 
30/ | 
That he may have had “some freedom of choice" 


| 

not to take drugs on April 22 is an obvious truth; 

so, too, has the prisoner on the rack some freedom 
| 


not to confess. Appellant's "act" of possession of 


| 

a half-day's supply of his drug in a private residence 
| 

was involuntary in any meaningful sense of that word. 


THE AVAILABILITY OF THE INSANITY DEFENSE FOR 
DETERMINING THE CRIMINAL RESPONSIBILITY OF 
SOME ADDICTS DOES NOT BRIDGE THE CONSTITUTIONAL 
GAP REVEALED BY THIS CASE. 


In Gaskins v. United States, F.2d 


(D.C. Cir., No. 20,252, Dec. 20, 1967), Judge 


| 
Robinson explored the relationship between narcotic 


addiction and criminal responsibility with reference 


to the case law in this jurisdiction. He noted that 
a mental disease under Durham entails an “abnorma 
condition of the mind which substantially affects 


mental or emotional processes and substantially 
31/ | 
impairs behavior controls," but admonished that 


30/ Id. at 7. 


31/ yeponald v. United States, 114 U.S. App. D.C.} 
124, 312 F.2d 847, 851 (1962). | 
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“the fact of addiction, standing alone, does not 

permit a finding of mental disease or eee 
The Court therefore approved a jury instruction to 
the effect that "narcotic addiction, without some- 
thing more," cannot establish ee” 

The Gaskins opinion relied upon the earlier 
case of Heard v. United States, 121 U.S. App. D.C. 
37, 348 F.2da'43 (1964), which held that a bare showing 
of narcotic addiction does not even constitute "some 
evidence" of mental disease to raise the issue of 


34/ 
insanity for jury consideration. 


a2/ Gaskins v. United States, ___ F.2d at __ (slip 
op. at 3), citing Green v- United States, 127 U.S. 
App- D.C. 272, 383 F.2d 199 (1967), cert. denied, 
390 U.S. 961 (1968). 


33/ 


Gaskins v. United States, supra (slip op. at 8). 
Judge Robinson also suggested that “extensive and 
protracted addiction may so deteriorate [behavior] 
controls as to produce irresponsibility within our 
insanity test"; no case, however, has held that 
addiction alone can suffice for exculpation. 


Ea Heard suggested that deprivation of narcotics at 


the time of commission of the offense might make a 
difference. This distinction is criticized in Bowman, 
Narcotic Addiction and Criminal Responsibility Under 
Durham, 53 Geo. L.J. 1017, 1044 (1965). In any event, 
it certainly cannot benefit one charged with possession 
of drugs. 
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By way of explanation, Heard pointed out: 


Some mentally ill persons 
are addicts and some addicts 
are mentally ill; the two 
conditions can coincide but 
we give no more credence to 
the notion that all addicts 
are mentally ill than to the 
converse that all mentally 
ill persons are addicts. To 
so hold would make every 
addict's case an “insanity" 
Snes! 


The teaching of these cases is that narcotic addic- 


tion alone does not suffice for exculpation under 


| 
Durham-McDonald, that "something more" is required 


| 
to establish and sustain a defense of insanity. | 


The record in this case well illustrates the 


difficulties inherent in this formulation. Three 


experts testified about appellant's criminal 
responsibility, and all agreed that he was a drug 
addict; however, the dispute centered about appet- 
lant's mental pathology apart from his addiction, 


Did he have a schizoid personality or a paranoid! 
personality? Were his personality traits suf- 


ficiently pathological to justify a finding of 


35/ 
=" 121 U.S. App. D.C. at 38, 348 F.2d at 44. 
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36/ 
mental illness? Although an accused's ability 


to control his behavior is an important ingredient 
in the Durham-McDonald formulation, it is perhaps 
inevitable that, in addiction cases, attention will 
be diverted to the kinds of issues which appear to 
have dominated this case. "Something more" than 
addiction is' needed, and that of course means 
evidence of recognized mental illness. 

The problem is heightened by the fact that, 
although most addicts demonstrate underlying mental 
pathology which rendered them addiction-prone in 
the first place, the paradigm personality type 
presents a very close question of mental illness 
to a psychiatrist. This type has been described 
as follows: 

As people, the chronic addicts 
tend to be characterized by 
certain personality deficiencies. 
They suffer from exceptionally 
low panic and frustration thresh- 
olds when confronted by the 
Gemands implicit in enduring 


intimate interpersonal relation-— 
ships or, for that matter, in 


36/ 

The same testimonial emphasis appears to have 
occurred in Gaskins, supra note 32; See also Green 
v. United States, supra note 32. 
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any time-consuming responsible 
activity, or even when con- 
fronted by the likelihood of 
such demands. They are less 
capable than most other people 
of bearing up and continuing 
to function at even their 
normally low levels of com- 
petence under conditions of 
anxiety and frustration. 

They are afflicted by a pro- 
found distrust of their fellow 
human beings, comprehending 
interpersonal relationships 
exclusively in terms of people 
conning, manipulating, and 
pushing other people around. 
Their characteristic mood is 
suffused by a sense of futility, 


expectation of fates: and 
general depression .2/ 


From the testimony developed at trial, it would 
appear that appellant presents just such a person- 
ality. Given the above-outlined formulation of an 
addict's criminal responsibility, it follows that 


undue emphasis is placed upon medical interpretation 


37 : , . ; . i 
s/ Chein, Psychological, Social and Epidemiological 


Factors in Drug Addiction, in Rehabilitating the 
Narcotic Addict 53, 54-55 (HEW pub. 1967); see also 

Council on Mental Health, Report on Narcotic Addic- 

tion 10, adopted by the American Medical Association 
and published in Narcotics Addiction (AMA pub. 1963). 
| 
| 
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of these symptoms, in particular the question whether 
38/ 
or not they amount to a recognized mental illness. 


In this context, the critical question of voluntari- 
ness or behavior controls -- in this case control 
over possession of heroin -- assumes secondary 
importance. ‘For example, it appears that neither 


party below adduced evidence showing whether or not 
39/ 
appellant underwent withdrawal in jail following 


his arrest on the current charges. Such information 
would certainly have been relevant, but its absence 
in the record is not too surprising given the 
priorities and emphasis produced by the need to 
conform the addiction defense to the traditional 


insanity mold. 


3 
sey This problem would be somewhat alleviated if 


psychiatrists were prohibited from testifying in 
terms of mental disease, mental defect or mental 
illness. See Washington v. United States, 129 

U.S. App- D.C. 29, 36, 390 F.2d 444, 451 (1967). 


39, b f 
Ee/ The withdrawal or abstinence syndrome 1s 


described in Eddy et al., supra note 8, at 724; 
See also Himmelsbach, Clinical Studies of Drug 
Addiction III, 69 Archives of Internal Medicine 
766, 771-72 (1942); Mental Health Monograph No. 2, 
Narcotic Drug Addiction 3 (Pub. Health Serv. pub. 
no. 1021, 1963); Bowman, supra note 34, at 1039 & 
nn. 97-101. 


Page 36 

Perhaps the greatest objection to the employ- 

ment of the insanity defense for resolving the | 
criminal responsibility of an addict is that it 
fails to exculpate some addicts whose crime of 

possession is truly involuntary. While it may be 

desirable to continue to require addicts charged 
with crimes other than possession to employ an 

insanity defense because of the recurrent issue of 

40/ | 

productivity, _ it cannot be gainsaid that pos- | 

session of the drug in small amount is invariably | 


the pure, direct result of the addiction sickness. 


| 
The only question relevant to criminal responsibility 


then becomes the degree of involuntariness. It is 
for this reason that the defense of “pharmacological 


duress" might provide a meaningful vehicle for 


resolution of the issue. 


a Many crimes committed by addicts are probably) 
the "product" of their addiction, although they may 
be related to underlying pathology. For example,| the 
American Medical Association position states: 
"[O]piates are quieting drugs that repress hostile 
urges, create a passive, dreamy state and depress 
sexual drives." Council on Mental Health, supra 
note 37 at 13; see Wortis, A Physician Views Today's 
Narcotics Problem, in Narcotic Drug Addiction Pro- 
blems 174, 178 (Pub. Health Serv. ‘Vv. pub. no. 1050, _ 
1963); Bowman, supra note 34, at 1040-41. 
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This court discussed pharmacological duress 
in Castle v- United States, 120 U.S. App. D.C. 398, 
347 F.2d 492 (1964), cert. denied, 381 U.S. 929 
(1965), as follows: 


An act committed under compulsion, 
such as apprehension of serious 
and immediate bodily harm, is 
involuntary and, therefore, not 
criminal. ... [I]t is argued that 
a jury might well find duress of 
exculpatory dimension in the eyes 
of the law based on an active 
addict's apprehension of major 
withdrawal symptoms. We note 
that here the crimes charged 
were purchase, receipt and con- 
cealment by appellant in his 

own bedroom of a quantity of 
drugs equal to one day's habit, 
and that appellant was treated 
for withdrawal symptoms SES 


after the offense and arrest.4 


The Court did not reach the point in Castle because 
the appellant had not submitted an appropriate 
instruction and had not objected to the charge 
given. As suggested by the discussion in Castle, 
the defense of duress, coercion or necessity is 


frequently held to require that the accused act 


41/ 420 u.s. App- D.C. at 400-01, 347 F.2d at 
494-95; see Hutcherson v. United States, 120 U.S. 
App. D.C. 274, 288, 345 F.2d 964, 978, cert. 
denied, 382 U.S. 894 (1965) (dissenting opinion 
of Bazelon, Ch. J-).- 
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i 
pursuant to a well grounded apprehension of immediate 


i 

and impending death or serious bodily harm which can 
42/ 

be avoided only by the chosen action. However, 


as pointed out by Perkins, this strict requirement 
43/ 
was formulated in treason prosecutions. with 


respect to lesser criminal offenses, Perkins suggests 


the following rule: "{AJny threatened harm, whether 
| 


by man or by the elements, which would have induced 


a person of reasonable firmness to do what defendant 
44/ 
did, should be recognized as an excuse." 


42/ 
—" see United States v. Vigal, 2 U.S. (2 Dall.) 


346 (1795); Respublica v. McCarthy, 2 U.S. (2 Dall.) 
86 (1781): United States v. Iva Ikuko Toquri D' Aquino, 
192 F.2a 338 (9th Cir. 1951), cert. denied, 343 UJS. 
935 (1952); Gillars v. United States, 87 U.S. App. 
D.C. 16, 182 F.2d 962 (1950); United States v. Anthony, 
145 F.Supp. 323 (M.D. Pa. 1956); Koontz v. State, 
204 So. 2d 224 (Fla. App. 1967); Darby v State, 3 
Md. App. 407, 239 A.2d 584 (1968); State v. Ellis, 
374 P.2d 461 (Ore. 1962); Annot., 40 A.L.R.2d 908 
(1955) . 


43/ perkins, Criminal Law 954-55 (2d ed. 1969). 


ay Id. at 960; compare Hall v. State, 136 Fla. 644, 
187 So. 392 (1939); Jones v. State, 207 Ga. 379, 62 
S.E.2d 187 (1950); Perryman v. State, 63 Ga. App. 
819, 12 S.E.2d 388 (1940); but see Seattle v. Hill, 
435 P.2a 692 (Wash. 1967), cert. denied, 393 U.S. 
872 (1968) rejecting a chronic alcoholic's defense 
of compulsion. 
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It would seem that a defense of pharmacolo- 
gical duress should require nothing more than sub- 
stantial incapacity to conform conduct to the 
prescribed standard. Chief Judge Biggs, adopting 
a new test for criminal responsibility for the 
Third Circuit, wrote in United States v. Currens, 
290 F.2a 751 (1961): "The jury must be satisfied 
that at the time of committing the prohibited act 
the defendant, as a result of mental disease or 
defect, lacked substantial capacity to conform his 
conduct to the requirements of the law which he is 
alleged to have violated." Why should more be re- 
quired when addiction is the compelling force? 
Could not a defense of Compulsion Because of 
Addiction be forged by substitution of the words, 
“narcotic addiction," for "mental disease or defect" 
in the Biggs formulation? 

Chief Judge Bazelon wrote in Durham v. United 
States, 94 U.S. App. D.C. 228, 242, 214 F.2d 862, 


876 (1954): 


The legal and moral traditions of 
the western world require that 
those who, of their own free will 
and with evil intent (sometimes 
called mens rea), commit acts 
which violate the law, shall be 
criminally responsible for those 
acts. (Emphasis added.) 
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It could be added that those same traditions require 
| 


that all those who, for whatever reason, act without 
45/ | 
free will be exculpated. This is not to say that 
| 
| 
addiction is without degrees, or that all, or even 
46/ | 
most, of the addict's acts are involuntary. But 
it is important to recognize that the possession of 
| 
a small amount of heroin by one such as appellant. 


is the product of physiological, pharmacological and 


psychological compulsion, whether or not a psychia- 
| 


| 

trist considers the addict mentally ill. When the 
| 

law requires that the issue be phrased in terms of 


mental illness or disease, it decrees the conviction 
47/ 
of blameless men. 


S/ 


See Morissette v. United States, supra note l( 


46/ 
See note 40 supra. 


47/ Of course, the viability of the insanity defense 
in this area would be substantially enhanced should 
the Court decide to overrule Heard v. United States, 
121 U.S. App. D.C. 37, 348 F.2a 43 (1964), and hold 
that addiction alone suffices to raise the respon; 
sibility issue. See Bowman, supra note 34 at 1043-48. 
However, the difficulties outlined in this section 
would not be significantly alleviated unless juries 
were told that "something more" than addiction is, not 
required, and that they need only evaluate the impact 
of the addiction on mental processes and behavior 
controls. 
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III. 21 U.S. CODE § 174 and 26 U.S. CODE 
§ 4704{a) SHOULD BE CONSTRUED AS 
INAPPLICABLE TO ADDICT-POSSESSORS . 


Both statutes involved in this case authorize 


conviction upon proof of mere possession of a narcotic 
48/ 
drug. No! distinction is made between possession 


by an addict for his own use, possession by an addict 


for purpose of sale, or possession by an individual 
49/ 
not addicted. In all cases third offenders such 


as appellant must receive a ten-year sentence without 
50/ 
possibility of probation or parole. 


as// Section 4704(a) provides that “the absence of 


appropriate tax paid stamps from narcotic drugs 

shall be prima facie evidence of a violation of 

this subsection. ..." Section 174 provides that 
"possession shall be deemed sufficient evidence 

to authorize conviction unless the defendant ex- 
plains the possession to the satisfaction of the 
jury." The Supreme Court recently agreed to hear 

a Fifth Amendment challenge to these statutes, see 
Turner v. United States, 404 F.2d 782 (3d Cir. 1968), 
cert. granted, 5 Crim. L. Rep. 4063-64 (June 4, 1969). 


49/ See the discussion by Judge Bazelon in Hutcherson 
v. United States, 120 U.S. App. D.C. 274, 284-85 & 
nn. 19,20, 345 F.2d 964, 974-75 & nn. 19,20 (1965). 
The offenses proscribed by these two statutes are 
distinguished in Torres Martinez v. United States, 
220 F.2d 740 (lst Cir. 1955). 


50/ 


See note 1 supra. 


Page 42 


The Narcotic Addict Rehabilitation Act of 
5i/ 
1966 was designed to provide treatment and 
52/ 
rehabilitation for addicts and to distinguish 


between addicts and traffickers in narcotics so 
| 
that "strict punishment can be meted out where re- 
quired to the hardened criminal, while justice can 
| 


be tempered with judgment and fairness in those | 
| 


cases where it is to the best interest of society | 
| 53/ 
and the individual that such a course be followed." 

54/ | 
Title II of the Act provides that eligible persons 


convicted of federal crimes, if determined to be 


51/ pb. 89-793, 80 Stat. 1438 (Nov. 8, 1966). 


| 
Peel] Section 2 of the Act states: "It is the policy 
of the Congress that certain persons charged with | 
or convicted of violating Federal criminal laws, | 
who are determined to be addicted to narcotic drugs, 
and likely to be rehabilitated through treatment, | 
should, in lieu of prosecution or sentencing, be 
civilly committed for confinement and treatment 

designed to effect their restoration to health, 

and return to society as useful members." 


53/ up. Rep. No. 1486, 89th Cong., 2d Sess., May, 


1966, p.9; see also S. Rep. No. 1667, 89th Cong., | 
2a Sess., Sept., 1966, p. 17. 


4 
34/ 6 u.s.c. §§ 4251-55. 
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addicts likely to be rehabilitated through treatment, 
may be committed for treatment in lieu of sentencing 
for an indeterminate period not to exceed ten years. 
The definition of an eligible person excludes "an 
offender who iis convicted of unlawfully importing or 
selling or conspiring to import or sell a narcotic 
drug, unless ithe court determines that such sale was 
for the primary purpose of enabling the offender to 
obtain a narcotic drug which he requires for his 
personal use because of his addiction to such secnieeee 
Another provision excludes from any benefits under 
the Act a person twice previously convicted of a 
ee Thus, had appellant been a first or 


second offender, he might have been sentenced to 


commitment for treatment in which event he would 


have been eligible for conditional release following 
i 57/ 
a mandatory six-month confinement period. Given 


the purposes of the legislation, this differential 


35/ 18 U.S.C. § 4251 (£) (2). 


56/ 


37/ see 18 U.S.C. §§ 4254, 4255. In the case of an 
eligible offender, the trial court has a duty to 
exercise discretion under Title II of the Act, United 
States v. Villiams, 407 F.2d 940 (4th Cir. 1969). 


Id. § 4251 (£) (4). 
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treatment must be based upon an assumption that 


persons with two or more prior felony convictions 
| 
are hardened criminals not likely to be responsive 

58/ 
to treatment. 


As applied to appellant, such a distinctio 
would appear to be at least as invidious as that 


denounced in the recent case of Bolton v. Harris, 
soe 
130 U.S. App. D.c. , 395 F.2d 642 (1968). 


There the Court held that the statutory provision 


for mandatory commitment of persons acquitted of | 


eriminal charges by reason of insanity must be 


read as incorporating the procedural safeguards 


accorded to persons civilly committed in order to 


58/ H. Rep. No. 1486, 89th Cong., 2d Sess., states 
that the Act excludes “certain persons who sell 
narcotic drugs, persons with repeated felony conr 
victions, and other persons who are not considered 


suitable subjects for treatment and rehabilitation." 


59/ | 
See also Fuller v. United States, 129 U.S. App- 
D.C. 53, 390 F.2d 468 (1967); Cameron v. Mullen, 
128 U.S. App. D.C. 235, 387 F.2d 193 (1967); People 
v. Lally, 19 N.y.2d 27, 224 N.E.2d 87 (1966); 
Huebner v. State, 33 Wis. 2d 505, 147 N.wW.2d 646 


(1967) . 


Page 45 


avoid unconstitutional discrimination between persons 
similarly situated, i.e., mentally ill, based upon 
the arbitrary! factor of past criminal conduct, which, 
although "a relevant consideration for determining 


the conditions of custodial care ... does not provide 


an automatic basis for allowing significant and 
. 60/ 
arbitrary differences in such conditions." For 


this proposition the Court relied upon Baxstrom v. 
Herold, 383 U.S. 107 (1966), in which the Supreme 
Court said: 

Equal protection does not require 

that all persons be dealt with 

identically, but it does require 

that a distinction made have some 

relevance to the purpose fog which 

the classification is made. 

In this case, we are confronted with a discri- 

mination between persons similarly situated, i-e., 


suffering from the disease of narcotic addiction, 


based upon prior criminal conduct. The question 


$0/ 130 U.S. App. D.C. at , 395 F.2d at 647. 


61/ 
—~ 383 U.S. at 111; cf. Rinaldi v. Yeager, 384 


U.S. 305 (1966). 


is whether this classification is reasonably re- 
lated to the goal of separating out those offend 
not amenable to treatment. Amicus submits that ji 
is not, especially where, as here, the previous © 
criminal conduct in all probability resulted di- 
rectly from the disease. The record shows that | 


appellant's longest period of abstinence from drug 
| 


use followed a commitment to the Lexington hospital 


occasioned by his voluntary admission that he had 
relapsed while on parole. From this record it gan 

hardly be assumed that appeadlant is not motivated for 
treatment. Furthermore, as previously indicated, 
addiction is a chronic relapsing disorder: 


Physicians now look on addiction 
as a chronic disease, with re- 
lapses to be expected. But they 
believe, too, that the periods of 
abstinence can be lengthened and-- 
in many cases, at least,-~perhaps 
extended indefinitely if only the 
right measures can be found and 
applied. 


62/ Mental Health Monograph No. 2,_Narcotic Drug 
Addiction 12 (HEI pub. 1963); see authorities 
cited note 9 supra. 
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Notwithstanding these considerations, a twice pre- 
viously convicted offender such as appellant is ar- 


bitrarily denied not only the procedures fashioned in 
63 
the Act to determine amenability to treatment, but 
64 
the very possibility of treatment. So viewed, the 


statutory exclusion, as applied to this appellant, 
constitutes a capricious discrimination, unrelated 

to the beneficent purposes of the legislation of which 
it is a part, and consequently violative of equal 
protection. 

This equal protection problem, as well as the 
overriding Eighth Amendment obstacle to punishment in 
this case, may be obviated by a construction of the 
statutes under which appellant was convicted as 
63/ 18 U.S.C. §4252 provides that "if the court be- 

lieves that an eligible offender is an addict, it 
may place him in the custody of the Attorney General 
for an examination to determine whether he is an 
addict and is likely to be rehabilitated through 
treatment." §4253 provides that "if the court de- 
termines that an eligible offender is an addict 

and likely to be rehabilitated through treatment, 

it shall commit him to the custody of the Attorney 


General for treatment under this chapter" (emphasis 
added) unless adequate facilities are unavailable. 


64/ See footnote 16 supra, and accompanying text. 


Page 48 


inapplicable to addicts found in possession of small 


amounts of narcotic drugs. The Supreme Court dealt 


with analogous situations in the recently decided 


Mar chenwicacrossoniand raynesiuesesr In Maronettt 
the petitioner argued that the registration require- 
ments of the federal wagering tax statutes violated 
hig privilege against self-incrimination. The Court 
sustained this contention in view of the appreciable 
hezards of self-incrimination created by the regula- 
| 
tery scheme under attack. Justice Harlan summ2ri 
the kholding?' ve emphasize that we do not hold tha 
thece wegering tax provisions are as such constit 
tionally impermissible? we hold only that those 
who properly assert the constitutional privilege as 
| 
to these provisions may not be criminally punished 


for failure to comply with their requirements." & 


65/ 390 U-S. (1968) 
66/ 390 U.S. 62 (1968) 
67/ 390 U.S. 85 (1968) 
68/ 390 U.S. at 61; cf Norfolk & 7.R. Co. v. Tax Comm'n, 


390 U.S. 317 (1968); Williams v. Rhodes, 393 U.S.23 
(1968) - 
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In this case the Court need not strike 


down Sections 174 and 4704 (a) as they might apply 


to traffickers in narcotics,to non-addicted possessors 


of narcotics, or even to addicts in possession of 


large quantities of ¢rugs. oe Rather, it need 


hold only that these sections cannot be applied to 
an addict in appéllant's position who properly 


invokes the Eighth Amendment defense. 


69/ 

As Judge Bazelon pointed out in his opinion in this 
case, "possession of a sufficiently large quantity 
of narcotics, even by an addict, can give rise to 
a reasonable inference that they are intended for 
sale." Slip op. at 16 n. 45. 
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| 
IV. ALTERNATIVE DISPOSITIONS AVAILABLE TO THE COURT. 


A. Construction of Sections 174 and 4704(a 
as_inapplicable to addict-possessors. This solution 
is urged by Amicus for the reasons set forth in | 
Arguments I and III. The remedy would be reversal 
with instructions to dismiss the indictment, unless 


the Court feels that further documentation of 


appellant's addiction is desirable in which event a 


remand for that purpose would be in order. In 
future cases the appropriate procedure would be ss 
require defendants alleging addiction to proceed) by 
motion to dismiss the indictment, pursuant to which 
the trial court could, if additional information 
were needed, commit the defendant under D.C. cod 
§ 24-301(a) to an appropriate facility or appoint 


experts to provide a diagnosis with respect to 


addiction. 


B. invalidation of the mandatory ten-year 
| 


sentence as_excessively and unconstitutionally | 


harsh when applied to an addict-possessor. This 
I 


Page 5. 
the result reached by Judge Bazelon, joined by 
Judge Robinson, in the initial decision in this 
case. Amicus has not briefed this point because 
Judge Bazclon's e::cellcnt opinion speaks for itself. 
That opinion invited the parties to submit supple- 
mental briefs addressed to the question whether a 
constitutionally cecental remedy short of outright 
reversal could be feshioned out of the sentencing 
provisions of Sections 174 and 4704(a). 


The insurmountable obstacles to such a 


remedy are well set forth in Appellant's Supplemental 


Brief. Appellee invites the Court to delete that 
portion of 26 U.S.C. § 7237 which eliminates the 
possibility of parole. This is unacceptable for two 
reasons. Since Secticn 7257({c}) renders inapplicable 
in cases of this sort the feceral parole statute 
(see p. 1° supra), 18 U.S.C. § 4202, the effect of 
appellee’s suggestion would be to reinstate Section 
4202 which provides for the possibility of parole 
only after the convict has served one-third of his 


sentence. This would transform a 10 year sentence 
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into a 3 1/3 to 10 year sentence, and Amicus suggests 
that this result cannot be squared with the Eighth 
Amendment, bearing in mind that the confinement 
would be in a penal facility. Secondly, this approach 
fails to alleviate the discriminatory denial of treat- 
ment under the Narcotic Addict Rehabilitation Act to 
twice previously convicted offenders, discussed in 
Argument III. 

It appears that the means for fashioning an 
appropriate sentence are lacking, and that under | 
this approach, as under approach A, the appropriate 


remedy is dismissal of the indictment. 
C. Invalidation of the two-or-more-prior~ | 


felonies exclusion, 18 U.S.c. § 4251 (f£) (4), of the 


Narcotic Addict Rehabilitation Act of 1966. Were it 
SSlSeeic Aecrct Kehabititation Act of 1966 


not for this provision, it is not unreasonable to 
assume that the Watson case would never have reached 
this Court. As discussed in Argument III, the invali- 
dation of this exclusion, at least insofar as it would 
apply to offenders previously convicted of narcotics 


violations, would actually further the congressional 
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intention expressed in the Act. In appellant's 
ease, both prior offenses may reasonably be assumed 
to have resulted from addiction. Had the Act been 
in existence, appellant would likely have qualified 
for treatment on either or both prior occasions. 

The Act, in Section 604, contains a sever- 
ability clause. Invalidation of Subsection (£) (4) 
would qualify very few additional persons for 
benefits, thus leaving the legislation basically 
unchanged. Cf. United States v. Jackson, 390 U.S. 
570 (1968). The appropriate remedy would be reversal 
with instructions to exercise discretion under Title 
II of the Act. 


D. Formulation of an appropriate defense for 


determination of the narcotic addict's criminal 


oe eee 


responsibility. Argument II points out that substan~ 


tial incapacity to control conduct should always 


exculpate an accused. The adoption of a new standard, 
especially applicable to narcotic addicts, would ensure 
a fair determination at trial of the addict's criminal 


responsibility. Should the Court announce such a 
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rule, the remedy in this case would be to remand 


with instructions to afford appellant a new trial. 
| 


Cf. Stovall v. Denno, 338 U.S. 293, 301 (1967). | 


| 
CONCLUSION 


For the reasons set forth in these arguments, 

| 
the judgrent below should be reversed. | 
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Addison M. Soumani 
Counsel for Amicus curiae 

American Civil Liberties 
Union Fund 


CERTIFICATE OF SERVICE 


I hereby certify that, on this 19th day of 


June, 1969, I mailed copies of this brief to counsel 
for the appellant and the appellee. 


~ 


Wj Roan 


Addison M. Bowman 


